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This newsletter contains an overview of recent publications concerning intellectual property issues. 
The abstracts included below are as written by the author(s) and are unedited. 

IP & Antitrust 
Competition and Innovation: The Breakup of IG Farben 
Felix Poege (Boston University - Technology & Policy Research Initiative; Max Planck Institute for 
Innovation and Competition ; IZA Institute of Labor Economics) 
Boston Univ. School of Law Research Paper No. #22-24, 2022 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4199672 
 
The relationship between competition and innovation is difficult to disentangle, as exogenous variation in 
market structure is rare. The 1952 breakup of Germany’s leading chemical company, IG Farben, 
represents such a disruption. After the Second World War, the Allies occupying Germany imposed the 
breakup because of IG Farben’s importance for the German war economy instead of standard antitrust 
concerns. In technology areas where the breakup reduced concentration, patenting increased strongly, 
driven by domestic firms unrelated to IG Farben. An analysis of patent texts shows that an increased 
propensity to patent does not drive the effect. Descriptively, IG Farben’s successors increased their 
patenting activities as well, and their patenting specialized relative to the pre-breakup period. The results 
are consistent with a breakup-induced innovation increase by the IG Farben successors, which then 
spilled over to the wider chemical industry. 

Patents and Competition: Commercializing Innovation in the Global Ecosystem for 5G 
and the Internet of Things 
F. Scott Kieff (George Washington University - Law School) 
Thomas D. Grant (University of Cambridge - Lauterpacht Research Centre for International Law) 
GWU Legal Studies Research Paper No. 47, 2022 
GWU Law School Public Law Research Paper No. 47, 2022 
Working Paper for chapter in book titled 5G and Beyond: Intellectual Property and Competition Policy in 
the Internet of Things (Jonathan M. Barnet & Sean M. O’Connor, eds), Forthcoming 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4203890 
 
Times are changing as our global ecosystem for commercializing innovation helps bring new 
technologies to market, networks grow, interconnections and transactions become more complex 
around standards and otherwise, all to enable vast opportunities to improve the human condition, to 
further competition, and to improve broad access. The policies that governments use to structure their 
legal systems for intellectual property, especially patents, as well as for competition—or antitrust—
continue to have myriad powerful impacts and raise intense debates over challenging questions. This 
Chapter explores a representative set of debates about policy approaches to patents, to elucidate 
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particular ideas to bear in mind about how adopting a private law, property rights-based approach to 
patents enables them to better operate as tools for facilitating the commercialization of new technologies 
in ways that best promote the goals of increasing access while fostering competition and security for a 
diverse and inclusive society. 

IP & Licensing 
FRAND Royalty Rates for 5G Automotive Licensing 
Damien Geradin (Tilburg Law and Economics Center (TILEC); University of East Anglia (UEA) - Centre 
for Competition Policy; Geradin Partners) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4203822 
 
This paper discusses the licensing of 5G SEPs by automotive manufacturers, which is an issue that is 
likely to draw considerable attention in the months and years to come. 4G automotive licensing has 
been a controversial process, which triggered massive litigation before German patent courts by SEP 
holders. Unfortunately, these courts left open some important questions, limiting themselves to grant 
injunctions in case of infringement. The granting of such injunctions left major automotive OEMs 
operating in Germany with little choice but to taken a license from Avanci, the licensing platform created 
by a large group of SEP holders. This paper discusses the extent to which 5G will transform the 
automotive industry in the near future or will take some time to develop its full potential. Based on 
currently available information – it also examines what would be FRAND aggregated royalty rates for 5G 
automotive licensing. 

Self-Regulation in Standard-Setting Organizations: Frand Royalties in the Process of 
Discovering Standards 
Alexander Raskovich (George Mason University - Antonin Scalia Law School, Faculty) 
George Mason Law & Economics Research Paper No. 22-37 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4220015 
 
Standard-setting organizations (SSOs) typically require their members to declare whether they hold 
standard-essential patents (SEPs) or disclose which SEPs they own, and to commit to licensing SEPs 
on “fair, reasonable and non-discriminatory” (FRAND) terms. The apparent vagueness of FRAND 
commitments has animated much policy debate. Some advocate for antitrust to invest these 
commitments with meaning according to an ex ante incremental value rule (IVR). A main thesis of this 
article is that the meaning of a FRAND commitment is commonly understood by SSO members in the 
context of the particular standards and parties involved, and compliance is self-enforced through repeat 
dealing among SSO members. The optimal standard is not “given data” in the Hayekian sense, but 
emerges from a costly discovery process that gives rise to a public goods (or moral hazard) problem. 
The core function of an SSO is to provide a platform for the discovery process and to induce broad 
participation and robust engagement in this process of information exchange. FRAND royalties balance 
the incentives of members on both sides of the SSO platform to undertake non-contractible investments 
in collaboration, a key function overlooked by proponents of the IVR. The analysis illuminates why SEP 
holders prefer to license to final-goods manufacturers over component manufacturers; how tying and 
bundling SEPs with non-SEP licenses or other transactions can improve contract efficiency by 
approximating lump-sum transfers (so that their prohibition would distort royalty rates); and how court 
interpretation of FRAND commitments may have no effect on standardization, or—if the interpretation 
departs greatly from the intent of the contracting parties—can undermine self-enforcement by 
encouraging opportunistic litigation to the detriment of consumers. 
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IP & Litigation 
I See Dead Patents: How Bugs in the Patent System Keep Expired Patents Alive 
Dinis Cheian (Harvard University, Harvard Law School, Harvard University, Harvard Law School, 
Students) 
Fordham Intellectual Property, Media & Entertainment Law Journal, Vol. XXXIII, No. 1 (Forthcoming) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4215962 
 
One of the most important days in the life of a patent is the day it dies. 
 
The moment a patent dies, the patent owner loses her monopoly over her invention, ending the stream 
of income generated by that patent. Without an enforceable patent to protect the invention, the public 
and the competitors can freely buy and sell copycat products that compete with the patent owner’s. And 
consumers reap the rewards in the form of more options and lower prices. 
 
Normally, those potential competitors must wait exactly twenty years from the date the patent 
application is filed with the United States Patent and Trademark Office (“Patent Office”). But if a patent 
owner is lucky, her competitors must wait even longer. The Patent Office may extend the life of a patent 
to compensate for certain delays in processing the application. Such an extension, known as a Patent 
Term Adjustment (“PTA”), is automatically calculated by computer software administered by the agency. 
But that software makes mistakes. And because the Patent Office will not double-check the computer’s 
calculations—unless the patent owner asks it to—those mistakes are rarely discovered. These skewed 
incentives lead to excessive PTA that exclusively benefits the patent owners. In some industries, such 
as pharmaceuticals, every additional day of patent life can result in millions of dollars of profit for the 
patent owner—profits that they may not be entitled to by law—and can delay the collapse of the price of 
the patented drug. It is little surprise that fierce litigation ensues over even a single day of patent life. 
 
This Essay exposes those software mistakes and their impact for the first time. In this Essay, based on 
my original analysis of the Patent Office’s data, I identify two previously undiscovered software bugs, 
observed in more than 27,000 patents. I demonstrate how these bugs result in excessive PTA of, 
sometimes, 60–90 days. Because there are undoubtedly more than the identified two ways in which the 
software can err, I recommend that patent litigators start routinely double-checking the PTA in order to 
save their clients millions in patent infringement damages. I also propose regulatory changes that would 
allow the Patent Office to improve the software by crowdsourcing the identification of bugs. Finally, I 
recommend a statutory change that would minimize the number of patents with excessive PTA. 

Characteristics of litigated patents in weak intellectual property rights regimes: Evidence 
from China 
Huiyan Zhang (Carnegie Mellon University - H. John Heinz III School of Public Policy and Management; 
Catholic University of Portugal (UCP) - Catolica Lisbon School of Business and Economics) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4196569 
 
This paper investigates characteristics of patents involved in infringement lawsuits in weak intellectual 
property rights (IPR) regimes. Weak IPR regimes usually feature weak patent enforcement, such as 
relatively low level of compensation to infringement loss or damage awards being capped by an upper 
bound. I build a dynamic model to show how these low-enforcement features lead to patterns of litigated 
patents that are not documented in the Western countries. I compile a new dataset comprising 17,331 
Chinese litigated patents and their counterparts- 306,898 non-litigated patents. I find that valuable 
patents are less likely to be litigated than patents with lower values among invention patents while this 
pattern does not hold among utility models- the type of patents inferior to invention patents. I also 
document that China’s patent infringement litigation rate is extremely low by international standards, and 
it has been decreasing sharply over time. Litigated patents tend to concentrate in technological areas 
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and industries in which litigation rates are relatively low in Western countries. These empirical patterns 
suggest that weak IPR regimes might create a “lemon market” for patent protection in which truly 
valuable patents are “crowded out” by their counterparts with lower value. Enhancing patent 
enforcement by eliminating the cap to damage awards might be a feasible solution. 

NFT Litigation is Raising Novel Trademark Questions 
Andrew C. Michaels (University of Houston Law Center) 
Andrew Michaels, NFT Litigation is Raising Novel Trademark Questions, Law360 (Aug. 17, 2022) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4194097 
 
The recent of explosion of non-fungible tokens (“NFTs”) has raised various intellectual property issues, 
resulting in a number of lawsuits currently before federal courts. These suits are already raising novel 
questions in trademark law, and are presenting old but unsettled questions in a new light. This short 
article considers some such issues relating to likelihood of confusion in trademark law, particularly how 
the confusion inquiry interacts with the First Amendment and the first sale doctrine in the NFT context. 

IP & Innovation 
Financing Innovation with Innovation 
Zhiyuan Chen (Renmin University of China - School of Business) 
Minjie Deng (Simon Fraser University, Department of Economics) 
Min Fang (University of Toronto - Department of Economics) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4209562 
 
This paper documents that firms increasingly finance innovation with their stock of innovation, measured 
as patents. We refer to this behavior as financing innovation with innovation. Drawing on patent 
collateral data from the US and China, we first show that (1) in both countries the number and the share 
of pledged patents as collateral have been rising steadily over the past decades, (2) Chinese firms, 
however, employ patents as collateral on a smaller scale and lower intensity than US firms, (3) firms 
increase their borrowing and innovation activities once they start to engage in patent collateral. We then 
construct a heterogeneous firm general equilibrium model featuring idiosyncratic productivity risk, 
innovation capital investment, and borrowing constrained by patent collateral. The model emphasizes 
two frictions that hinder the use of patent collateral: fixed inspection costs and low liquidation value of 
patent assets. We parameterize the model to firm-level data in the US and China respectively and find 
that both frictions are significantly more severe in China than in the US. Finally, counterfactual analyses 
show that the gains in innovation, output and welfare from enhancing the liquidation value of patent 
assets in China to the US level are more substantial than reducing the inspection costs. 

Battle of Patents: AUS vs US 
Sasan Bakhtiari (Government of the Commonwealth of Australia - Department of Industry, Innovation 
and Science; Australian National University (ANU) - Crawford School of Public Policy) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4183015 
 
Contrasting the innovation landscape in one country vis-a-vis a benchmark is instructive for targeted and 
effective policy. Using patent data from Australia and the United States (US), this study highlights each 
country’s relative strengths and weaknesses. Patents in Australia are more basic, as judged by their 
breadth of technology classes, and more focused on material and chemical fields. In the US, the 
emphasis is on digital, semiconductor and wireless technologies. Innovation in both countries has 
moved towards digital and other frontier technologies, but the move in the US has been earlier and more 
drastic. The differences remain even accounting for the fact that many joint Australian--US patents are 
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registered in the US only. There are also cross-country differences in the involvement of research 
institutes that have implications for the quality of patents. 

Assessing the Impact of Patent Attributes on the Value of Discrete and Complex 
Innovations 
Mohd Shadab Danish (Dr Br Ambedkar School of Economics University, Bengaluru) 
Pritam Ranjan (Indian Institute of Management (IIM), Indore) 
Ruchi Sharma (Indian Institute of Management (IIM), Indore) 
International Journal of Innovation Management, 2022  
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4180469 
 
This study assesses the degree to which the social value of patents can be connected to the private 
value of patents across discrete and complex innovation. The underlying theory suggests that the social 
value of cumulative patents is less related to the private value of patents. We use the patents applied 
between 1995 to 2002 and granted on or before December 2018 from the Indian Patent Office (IPO). 
Here the patent renewal information is utilized as a proxy for the private value of the patent. We have 
used a variety of logit regression model for the impact assessment analysis. The results reveal that the 
technology classification (i.e., discrete versus complex innovations) plays an important role in patent 
value assessment, and some technologies are significantly different than the others even within the two 
broader classifications. Moreover, the non-resident patents in India are more likely to have a higher 
value than the resident patents. According to the conclusions of this study, only a few technologies from 
the discrete and complex innovation categories have some private value. There is no evidence that 
patent social value indicators are less useful in complicated technical classes than in discrete ones. 

Directors Networks and Innovation Herding 
Felipe Cabezon (Virginia Polytechnic Institute & State University - Pamplin College of Business) 
Gerard Hoberg (University of Southern California - Marshall School of Business - Finance and Business 
Economics Department) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4158977 
 
This paper examines the role of overlapping director networks on firm innovation, competition, and 
performance. First, we document that, despite potential legal challenges, overlapping directors are 
surprisingly most prevalent among direct competitor firm-pairs. Using panel data regressions with rigid 
controls and plausibly exogenous shocks, we find that competing firms in markets with dense director 
overlaps engage in innovation herding, experience losses in product differentiation, and ultimately 
perform poorly. Novel network propagation tests of individual technologies show that intellectual 
property leakage plays a role as firms with overlapping directors experience faster propagation of 
technologies to their competitors. Our results are most consistent with an agency conflict that is new to 
the literature, as directors can realize better career outcomes by leaking sensitive information across 
boards, even though a consequence can be value destruction for shareholders. 

IP Law & Policy 
Can Controls Curb Political Capture? Evidence from Patenting 
Christine Cuny (New York University (NYU) - Leonard N. Stern School of Business) 
Mihir N. Mehta (University of Michigan, Stephen M. Ross School of Business) 
Wanli Zhao (Bocconi University - Department of Accounting) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4170209 
 
Theories of congressional dominance contend that regulatory agencies can be captured by the 
politicians that oversee them. We examine whether control systems and transparency constrain such 
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capture. Using the United States Patent and Trademark Office (USPTO) as a setting, we begin by 
providing causal evidence of political capture. Patent applications are more likely to be approved when 
submitted by firms with powerful congressional representation, even though the granted patents are of 
lower quality. We then document that limits on congressional authority over the USPTO’s financing, via 
the America Invents Act of 2011, mitigates political capture. We also exploit patent examiner departures 
(and the reassignment of patent applications to a new examiner) to show that public transparency about 
the identity of a patent examiner constrains political capture. Our study provides novel insights about 
mechanisms that can constrain distortions in the regulatory process. 

Thank You for Not Publishing (Unexamined Patent Applications) 
Lidiya Mishchenko (Duke University School of Law) 
47 BYU L. REV. 1563 (2022) 
Duke Law School Public Law & Legal Theory Series No. 2022-42 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4161169 
 
Since 2000, the U.S. Patent & Trademark Office (“PTO”) has published nearly all patent applications as 
they are submitted by applicants. Scholars and practitioners have praised this practice for providing 
timely notice of the potential legal rights the application may eventually cover. But maximizing timeliness 
and transparency in this way can also create significant costs, which may chill innovation and deter the 
development and funding of new research areas. This Article explores these often-unrecognized costs 
of publishing unexamined patent applications and proposes solutions that balance the benefits of early 
notice with the costs of patent system uncertainty. 
 
Published patent applications are essentially an initial guess of what the applicant hopes will become 
the boundaries of his intangible private property and a speculative attempt at demonstrating its 
possession. Even if they are never granted, these published applications occupy the patent idea space 
and can lead to examination and third-party search errors. Published applications can thus contribute to 
costly unpredictability in the patent system more broadly by preventing others from getting a patent and 
by creating a temporary cloud of uncertainty around what constitutes excludable private property. 
 
Fortunately, there are solutions. Shifting some of the public notice costs to the applicant can be used to 
potentially increase the quality of information in patent applications, and to reduce the number of lower 
quality filings. Alternatively, reform efforts can focus on providing the applicant and the PTO with more 
information in the early stages of examination, enabling them to make an informed choice about whether 
an application (or a portion thereof) is valuable enough to be published. 

Rule of Law Enhancement, Innovation Incentives, and Business Performance: Evidence 
from China 
Hao Wang (Wuhan University) 
Chengkui Liu (Wuhan University) 
Yue Yu (Wuhan University) 
Xiaodan Lin (Wuhan University) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4196438 
 
Using the policy of establishing specialized intellectual property courts (IPC), this paper explores how 
judicial protection of intellectual property rights (IPR) affects business performance. We find that 
establishing IPCs has led to a 14.4% improvement in the business performance of local firms. The 
mechanism analysis shows that IPR judicial protection contributes to both the quality and quantity of 
corporate innovation, but only quality-oriented innovation drives growth in business performance. 
Specifically, the policy effect is more evident among firms with low innovation capacity, stronger external 
financial dependence, larger spillover effects, and domestic capital. Further, the corporate centralization 
and management structure have a moderating effect on policy effects. IPR protection significantly 
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impacts business management decisions by compressing management’s social structure and increasing 
equity financing. 

Copyright Law 
The Folklore of Copyright Procedure 
Shani Shisha (Harvard Law School) 
Harvard Journal of Law & Technology, Forthcoming 2023 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4181755 
 
Ours is an era of instant authorship. Authors today need not take any affirmative steps to claim copyright 
protection. Instead, copyright attaches to an original work of authorship the moment it is fixed in some 
tangible form. But this system of unconditional propertization bears little resemblance to copyright’s 
original statutory scheme. Historically, copyright protection was conditioned on compliance with certain 
procedural formalities, such as registration, deposit, and notice. Early courts, in turn, demanded 
scrupulous compliance with these formalities; even minor departures from the requisite procedure led to 
copyright forfeiture. This familiar story of draconian formalities and unforgiving courts is a longstanding 
staple of the copyright canon. 
 
It is also critically incomplete. Drawing on an exhaustive analysis of nineteenth-century case law, this 
Article uncovers copyright’s long-lost history of procedural pragmatism—a decidedly flexible approach to 
copyright formalities. This strain of pragmatism dawned at a time when authors struggled to keep up 
with copyright’s procedural framework: while publishers usually took steps to comply with copyright 
formalities, many authors failed to do so. And courts, in their zeal to prevent forfeiture, crafted a number 
of legal fictions to wrest copyrights out of the hands of noncompliant authors. When an author failed to 
clear formalities, these courts found that someone else—typically, a publisher—was the formal copyright 
proprietor. That was the only way, courts intuited, to prevent forfeiture at the hands of a noncompliant 
author. Based on these findings, this Article excavates copyright’s forgotten history of procedural 
flexibility, explores its origins, and considers its implications for modern doctrine. 

Based On a True Story: Life Story Rights, Modularity and Ownership of the Self 
Jorge L. Contreras (University of Utah - S.J. Quinney College of Law) 
Dave Fagundes (University of Houston Law Center) 
University of Utah College of Law Research Paper No. 506 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4166215 
 
From Richard III (1594) to King Richard (2021), dramatic productions over the centuries have depicted 
real-life people and events. And since the early days of Hollywood, producers have paid top dollar to 
secure “life story rights” from the subjects of these works. There’s only one problem: Life story rights 
don’t exist. Despite popular misconceptions, neither copyright, trademark, privacy nor the right of 
publicity give individuals the exclusive right to exploit facts concerning their lives. On the contrary: in the 
United States, First Amendment considerations severely limit any legal constraint on expressive speech, 
including dramatic depictions. So why do production companies pay amounts that are sometimes in the 
millions to acquire these “rights”? Drawing on interviews with practitioners across the entertainment 
industry, we solve this puzzle by identifying the three principal components of life story rights: the 
subject’s waiver of defamation, privacy and other legal claims (waiver), guaranteed access to the 
subject and associated materials (access), and the subject’s agreement not to work on any related 
project (exclusivity). The modularization of these distinct jural relations under the rubric “life story rights” 
is the result of successful private ordering within a fast-moving and highly competitive industry. This 
analysis yields a series of insights: it illustrates the prevalence of norm-based regulation; exemplifies the 
modularization of distinct jural relations to enhance transactional efficiency (i.e., through reduced 
information costs, signaling and litigation avoidance); and ratifies the lay intuition that people own facts 
about their lives. Finally, we argue that while the emergence of life rights deals reduces transaction 
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costs and creates some efficiencies, the distributed costs of extralegal expansion of private control over 
intangibles creates unappreciated costs to the public that warrant caution. 

Software’s Legal Future 
Clark D. Asay (Brigham Young University - J. Reuben Clark Law School) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4168223 
 
The software industry’s history is also its future. Its history has been defined by both abundance and 
scarcity, and its future will be, too. In the 1970s and 80s, perceived software scarcity led U.S. legislators 
to formally grant intellectual property protections to software creators. Later, a different kind of scarcity—
a lack of access to source code—led the founders of the free and open source software movement to 
flip intellectual property protections on their head in an effort to better promote abundance. That 
movement proved wildly successful, with today’s software industry based on vast amounts of freely 
available open source software resources that both organizations and individuals collaboratively build. 
 
Abundance and scarcity will also define software’s future, but in different ways. The abundance that the 
open source software movement spawned is in the midst of a significant commercial phase. That 
sometimes means that commercial competitors bring to the table a scarcity mindset that conflicts with 
the norms that made that movement so successful. Intellectual property concerns at times derail what 
may otherwise be even greater software abundance. And because so much software is moving into the 
Cloud, trade secrecy may become the software industry’s most important form of intellectual property to 
the extent the industry abandons open models of innovation. 
 
The software industry’s growing dependence on artificial intelligence (AI) is likely to contribute to these 
trends. The software industry is increasingly becoming synonymous with the AI industry, as more and 
more software companies either rely on AI in running their services or provide AI products to the public. 
As with all software, these AI technologies are increasingly provided from the Cloud, where trade 
secrecy is not only possible, but often preferable. But trade secrecy may be even more likely in the AI 
context because much of the magic in implementing AI systems lies in the know-how to piece them 
together from available open source software resources, decades-old AI techniques, and data. Hence, 
to the extent that software and AI technologists spurn open innovation in favor of a scarcity mindset, trade 
secrecy is likely to become its dominant form of legal protection. The advent of web3 technologies may 
eventually change some of these trends. But for now, increasing secrecy seems the most likely outcome. 
I conclude by arguing that this shift to secrecy is likely preferable to other forms of intellectual property. 

IP & Trade 
The Impact of Intangible Assets’ Mobility on Intangibles Location and Income Shifting: 
Trademarks vs. Patents 
Cinthia Valle Ruiz (Catholic University of Lille - IESEG School of Management) 
Johannes Voget (University of Mannheim - Accounting and Taxation) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4188135 
 
Despite OECD efforts to combat profit shifting, recent literature shows that firms with higher ratios of 
intangible assets have increased income shifting activities. Intellectual property is used more than other 
forms of capital by MNCs to shift income from high to low tax jurisdictions. Although these insights are 
important, they have not shown which type of intangible assets are most important to firms’ income 
shifting strategies. We estimate a mixed logit model to investigate firms’ location choices for different 
types of intellectual property and how these choices facilitate income-shifting. By directly comparing 
decisions about patent and trademark locations, we show that trademarks exhibit a particularly high 
sensitivity to tax differentials. This finding aligns with theory that trademarks can be more mobile than 
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patents, which can be sticky due to agglomeration effects. Despite the focus in prior literature on 
patents, we find that trademarks are more important than patents to explain firm’s income-shifting. 

From the Early Days of Harmonization to the DSM Directive 2019/790: Continuity and 
Complexity of the EU Copyright Framework 
Eleonora Rosati (Stockholm University, Faculty of Law) 
(2022) 2021/3 Auteurs&Media 289-298 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4187759 
 
Since the signing of the Treaty of Rome in 1957, the process of European integration has been linked to the 
creation of an internal market, where a number of basic freedoms – including freedom of movement of 
goods and services – would be guaranteed. Throughout the 1980s, it became apparent that also 
harmonization of intellectual property (‘IP’) laws would be necessary to achieve this goal. During the 
following decades, the harmonization discourse has touched upon all the main IP rights: besides copyright, 
also trademarks, design rights, geographic indications, trade secrets and patents have been subjected to 
approximation initiatives. For some of them (though not copyright), this process has led to the introduction of 
EU-wide rights that subsist in parallel to and independently of national forms of protection. 
 
Today, the EU copyright acquis consists of thirteen directives and two regulations harmonizing a range 
of issues within the field of copyright and related rights. Overall, the process of approximation of national 
copyright laws has been supported by a variety of justifications, the primary one being the building of an 
internal market for copyright content and copyright-based services. Such a rationale has been 
nonetheless accompanied by the emergence of further objectives and justifications for EU initiatives. 
 
In parallel to legislative initiatives, the Court of Justice of the European Union (‘CJEU’) has also played a 
substantial – if not truly foundational – role. Through the system of referrals for a preliminary ruling, the 
Court has oftentimes not limited itself to interpreting copyright legislation: it has also pushed the 
boundaries of harmonization further, in some instances even beyond the letter of the law. 
 
It is precisely within this rich (and complex) environment that the DSM Directive came to be and finds its 
place. 

Other Topics 
The Impact of Corporate Climate Action on Financial Markets: Evidence from Climate-
Related Patents 
Ulrich Hege (Toulouse School of Economics; European Corporate Governance Institute (ECGI)) 
Sebastien Pouget (Toulouse School of Economics) 
Yifei Zhang (Peking University, HSBC Business School) 
Working Paper 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4170774 
 
We study the impact of climate-related patent approvals on financial markets. We exploit the quasi-
random assignment of patent examiners as an exogenous shock in patent approvals to seek for causal 
interpretations. We find that innovative firms with lucky draws in the patent examiner lottery (involving 
climate-related patent applications) subsequently display positive and higher cumulative abnormal stock 
returns (both long-term and short-term), receive better environmental ratings, enjoy a lower cost of 
capital, and attract more responsible institutional investors, compared with similarly innovative but 
unlucky firms. We also document that firms developing more climate-related technologies reduce more 
CO2 emissions, improve energy efficiency, and are more likely to announce new green products. 
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Working Paper 
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This study uses patent renewal information to estimate private value of patents by technology and 
ownership status. Patent value refers to the economic reward that the inventor extracts from the patent 
by making, using or selling an invention. Thus, we measure the value of patent right (private value of 
patent) from the patentee perspective. Our empirical analysis comprises of 555 patents with application 
year during 1999 to 2002. The term of these patents either ended in 2018 or lapsed due to non-payment 
of renewal fee. We model renewal decision of patentee as ordered probit where patent renewal fee 
increases with the age of patent. Variables such as patent family size, technological scope, number of 
inventors and grant lag are used as explanatory variables in the corresponding regression. Hence, this 
paper combines the patentee’s renewal decision along with patents’ characteristics and renewal cost 
schedule to estimate the initial rent distribution. We find that a large number of patents expire at an early 
stage leaving few patents with high value corroborating the results of studies using European, American 
and Chinese data. As expected, certain technology class patents enjoy high valuation. 
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