GAR

AMERICAS
ARBITRATION REVIEW 2023

The Arbitration Review of the Americas 2023
contains insight and thought leadership from

38 pre-eminent practitioners from the region. It
provides an invaluable retrospective on what has
been happening in some of Latin America’s more
interesting seats. This edition also contains an
interesting think piece on concurrent delay as
well as an excellent pair of reviews of decisions in
the US and Canadian courts.

All articles come complete with footnotes and
relevant statistics.

Visit globalarbitrationreview.com
Follow @GAR alerts on Twitter
Find us on LinkedIn

© Law Business Research 2022


https://globalarbitrationreview.com/
https://twitter.com/GARalerts
https://www.linkedin.com/showcase/global-arbitration-review

Contents

e While reading, click this icon to jump back to the Contents at any time

CAM-CCBC: public consultation on new arbitration FULES ....veeeveeiieeiieiier e e e e e e eenns

Patricia Kobayashi and Ana Flavia Furtado
Centre for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada

Climate policies and investment: implications for diSpUtes ........cccocoeeriirriirniirsi s

Christopher Russo, Laura Sochat and Rebecca Rowden
Charles River Associates

Concession CONtracts iN tiMES Of CliSiS .uuuureiireiireiireireeireereerensrnsrrassrassrnssrnssenssenssenssenssenssenns

Diego Brian Gosis, Quinn Smith and Ignacio L Torterola
GSTLLP

Concurrent delay: is there a contin@ntal Shift? ...eieeoieiieiieiierirr e e e e e rea e reans

Ted Scott and Meera Wagman
Secretariat

Damages: geopolitics increases caseloads and complicates quantum ..........ccooeereeeieeiineneen.

Jorge Baez, Robert Patton and Kurt G Strunk
NERA Economic Consulting

International arbitration in the CaribbhEan .. r e e e en s enneens

Francois Lassalle and Hana Doumal
BVI International Arbitration Centre

Intra-EU investment treaty disputes in US COUMS .ivmimiiiiieiieirecreee e e eesesssensenssennnennnens

Alexander A Yanos
Alston & Bird LLP

JAMS: overview of revised JAMS International Arbitration Rules, focus on D&I...................

Robert B Davidson and Niki Borofsky
JAMS

Latin America: a fertile land for energy arbitration......cccceeeereeeieereeereeeseeeeeeereeereeeeeeeeeeeeeeeeees

Patrick Hébréard and Juliette Fortin
FTI Consulting

Regulatory changes present new sources of renewable energy disputes.....cccccceveceeiiiirrennnes

Seabron Adamson
Charles River Associates

© Law Business Research 2022

................... 38



Contents

Section 1782: can arbitration parties come to the US to obtain information located abroad?
Anthony B Ullman and Diora M Ziyaeva
Dentons US LLP

Canada: rulings demonstrate judicial deference to arbitration ..co.cceveevieeiieiieerieerrer e rennes
Robert J C Deane, Craig R Chiasson and Paige Burnham
Borden Ladner Gervais LLP

Mexico: Lion award threatens arbitrators’ exclusive jurisdiction .....c..ccceerereirireireenrereiereennes
Luis Asali, Jorge Asali, Santiago Escobar and Roberto Cuchi
Bufete Asali

Panama: arbitration with the state and state eNtitieS..cucviiiiiiii e
Margie-Lys Jaime
IPAL - Infante & Pérez Almillano

Diego Martinez, Ricardo Carrillo and Alexander Conde
Benites, Vargas & Ugaz Abogados

US arbitration hubs thriving thanks to robust judicial SUPPOrt....cccceviiiiirireeiccci e,
Adolfo E Jiménez, Marisa Marinelli, Brian A Briz and Katharine Menéndez de la Cuesta
Holland & Knight

................ 142

The information provided in this publication is general and may not apply in a specific situation. Legal advice should always be sought before
taking any legal action based on the information provided. This information is not intended to create, nor does receipt of it constitute, a lawyer—
client relationship. The publishers and authors accept no responsibility for any acts or omissions contained herein. Although the information

provided is accurate as of July 2022, be advised that this is a developing area.

© Law Business Research 2022



Preface

Welcome to The Arbitration Review of the Americas 2023, one of Global Arbitration
Review's annual, yearbook-style reports. For the uninitiated, Global Arbitration
Review is the online home for international arbitration specialists everywhere,
telling them all they need to know about everything that matters in their chosen
professional niche.

Throughout the year, we provide our readers with pitch-perfect news (every day],
and other surveys and features; organise the liveliest events (under our GAR
Live and GAR Connect banners (‘Connect” when it is online)) and curate various
time saving databases and know-how titles.

In addition, assisted by external contributors, we curate a series of online
regional reviews that go deeper into local developments than the exigencies of
journalism allow. The Arbitration Review of the Americas, which you are reading,
is part of that series.

It contains insight and thought leadership inspired by the recent past from 38
pre-eminent practitioners. The 16 articles they've co-written give an invaluable
retrospective on the year just gone, and what the year ahead may hold. All
contributors are vetted for their standing and knowledge before being invited to
take part.

These volumes also on occasion provide valuable background to get you up to
speed quickly on a particular seat.

This edition covers Canada, Mexico, Panama, Peru and the United States;
and has 11 overviews, including a thought-provoking look at the meaning of
‘concurrent delay” around the region, using five scenarios, and another on how
Latin American concession contracts are likely to cope with the various shocks
the world has been experiencing of late.

As so often with these reviews, a close reading yields many nuggets. For this
reader, on this occasion, they included that:

e Brazil's CAM-CCBC is about to get new rules;

e Mexico faces a wave of lithium-related claims. (This is in addition to the 21
or so arbitrations its Federal Electricity Commission is fighting, for which it
has reserved $470 million); and

e Secured creditors of Panamian PPP projects have the right to take part in
any arbitrations related to the project under the local law, even if they haven't
taken possession of the security in question!

There's also an excellent pair of reviews of decisions in the US and Canadian
courts. Plus much, much more.
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| wish you an enjoyable read. If you have any suggestions for a future edition, or
want to take part in this annual project, my colleagues and | would love to hear
from you. Please write to insight@globalarbitrationreview.com.

David Samuels

Publisher
July 2022
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Climate policies and investment:
implications for disputes

Christopher Russo, Laura Sochat and Rebecca Rowden

Charles River Associates

IN SUMMARY

Climate-related claims look set to increase in both litigation and arbitration
contexts, and legislative and regulatory changes are creating more grounds for
claims. The energy transition is changing investment incentives and priorities,
and this seems likely to lead to disputes.

DISCUSSION POINTS

Climate change as a growing source of disputes

Changing face of investment in the energy sector

REFERENCED IN THIS ARTICLE

UN Paris Agreement
US Plan for Climate Change and Environmental Justice
Massachusetts v EPA
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Introduction

The transition to a low-carbon economy is not a new phenomenon, but one that
has gained significant momentum in the past decade. Notably, since the signing
of the Paris Agreement, governments around the world have taken steps to curb
the effect of climate change through a variety of actions, such as setting date
targets by which they would achieve ‘net zero’, phase out timelines of fossil fuels
such as coal, introducing policies and laws to incentivise the development of low
carbon generation assets. At the time of writing, according to available data, 94
per cent of countries globally have set out emission targets (including net zero,
carbon neutrality, zero carbon, emission intensity, emission reduction and 1.5°C
targets), and 10 per cent of those have included those targets in law.'

Climate change is setting the scene and directing the actions taken by public
bodies (eg, policymakers, governments, requlators) and private bodies [eg,
energy majors, investment funds) alike. We have seen, as a result, significant
changes to reqgulatory and policy frameworks, market dynamics and investment
flows. It therefore follows that, over the past decade, climate change and the
transition to net zero has become an increasingly prominent topic in dispute
proceedings.

Figure 1: Total climate related cases around the world by country
(1986-April 2022)

Cases

o

Sources: CRA Analysis. Sabin Center ‘US Climate Change Litigation’ database and Grantham
Research Institute ‘Climate Change Laws of the World' database

1 https://zerotracker.net/.
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In this article, we assess the trends behind the rise in climate change as a
prominent topic in dispute proceedings. In particular we consider the trend
in global investment away from fossil fuels and towards cleaner energy
technologies, as well as growing policy and regulatory intervention to meet
increasingly strict environmental targets set by governments around the world.
These trends give way to some key considerations for disputes practitioners from
growing climate issues in dispute proceedings. This includes their approach to
legal issues, market analyses, asset valuation and damages calculations.

Climate change as an issue in dispute proceedings

There is no one definition for the term "climate change disputes’. In fact, climate
change as an issue in dispute resolution appears in a wide range of cases,
from cases where parties are trying to influence government policy or affect
behaviour of corporates, to cases where climate change is affecting commercial
decisions (such as through policy changes).

When referring to ‘climate related disputes’ we consider all dispute resolution
mechanisms. We have sourced information from two primary data sources; the
Sabin Center’s US Climate Change Litigation database (for US based cases)? and
the Grantham Research Institute’s Climate Change Laws of the World database
(for non-US cases).® (While these data sources are the most comprehensive
resources available on the subject, they are not exhaustive.)

Following the first climate change litigation case in the US in 1986, a number
of landmark environmental agreements and court judgments have sparked an
increasing number of cases filed since the mid 2000s. The early 2000s saw a
small number of claims against oil and gas companies for damage suffered
as a result of extreme weather events, all, however, were unsuccessful due to
jurisdiction and causation challenges in the cases.

2 Sabin Center, The US Climate Change Litigation database. The Sabin Center adopts two criteria that
must be satisfied for a case to fall within the scope of the database. First, cases must generally be
brought before judicial bodies and second, climate change law, policy or science must be a material
issue of law or fact in the case. Historically, the term ‘cases’ in the US database included more than
judicial actions and proceedings. Other types of ‘cases’ formerly contained in the database included
quasi-judicial administrative proceedings, rulemaking petitions, requests for reconsideration of
regulations, notices of intent to sue and subpoenas. Since 2018, these other types of cases have not
been added to the US database, and approximately 100 older such cases were removed from the
database in November 2021. Further information regarding the criteria for case inclusion may be found
here: http://climatecasechart.com/about/ (Accessed July 2022).

3 Grantham Institute, Climate Change Laws of the World (CCLW) database. The Grantham Institute
adopts a narrower definition of climate litigation, which focuses on ‘judicial cases and targeted

adjudications involving climate change presented to administrative entities and a few international
bodies. In the CCLW database the case-files contain one or more of the following keywords: climate
change, global warming, global change, greenhouse gas, sea level rise.” Grantham Institute ‘Global
Trends in Climate Change Litigation: 2020 Snapshot’, July 2020, p. 5.
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Socioeconomic, regulatory and climate landscapes have changed globally,
while over the past twenty years the number of climate change litigation cases
filed each year has risen most prominently in the US. Between 2006 and 2015,
636 climate-related cases were filed in the US. Most notable increases in case
numbers may have been a result of events such as the landmark judgment of the
US Supreme Court in the Massachusetts v EPA case in 2007, which established
a regulatory mandate for measures to control greenhouse gas emissions
in the United States. Cases in the period 2006-2015 were characterised by
allegations of damage to legally protected interests caused by corporations’
carbon emissions. Again, case issues revolved around the issues of causation
and damage, and questions of standing and jurisdiction. An increase in climate
change dispute activity was also caused by the failure of COP15 in Copenhagen
in 2009 and the adoption of the Paris Agreement at COP 21 in 2015.

Figure 2: Climate change litigation cases filed per year, 1986-2021
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Sources: CRA Analysis. Sabin Center ‘US Climate Change Litigation’ database and Grantham
Research Institute ‘Climate Change Laws of the World" database

In the period 2016-2020, 646 related cases were filed in the US, surpassing the
total of the prior decade in half the time. With climate change now firmly on the
globalagenda, there is mounting pressure on policy and business leaders to take
action and responsibility. In private climate litigation this period is characterised
by claims of breach of human rights. The advancement of climate change science
Is beginning to allow claimants to quantify individual and historical emissions
more accurately, forming better proof of causation arguments. The effect on
the success of claims is not yet evident. There are, however, no signs of case
numbers diminishing, and the Biden administration Plan for Climate Change
and Environmental Justice is set to change the course of America’s response to
climate change.

4 Massachusetts v EPA, 549 US 497 (2007).
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Investment trends and their dispute implications

During the past ten years, investment behaviours have been affected by
developments such as the affordability of clean technologies [through
financing, and without relying on subsidy programmes), the emergence of new
technologies, and increased policy and regulation to support net-zero targets.
Further, important drivers from governments that affect investment activity
include targeted incentives (eg, feed-in tariffs for particular technologies) and
carbon pricing. The stability, tenure and competency of political leadership also
affects the rate of change of policy. Simultaneously, policy decisions depend on
the maturity of the technologies at the time of the decision and country-specific
potential for their introduction.

Other interrelating forces include nascent technology’s reliance on funding, the
intermittent nature of most clean energy solutions setting climate concerns
against energy security, and the effect of media coverage on environmental and
policy issues in mobilising public pressure on government.

The need for specific expertise is increasing, questions of jurisdiction and
causation are arising (who is to be held responsible?). We expect an increasing
need for specific industry expertise for disputes practitioners to navigate
questions of jurisdictionand causation butalsoissues of reasonable expectations
and foreseeability as climate issues become embedded in disputes.

Declining investment in fossil fuels will change dispute landscape

Energy capital flows over the past two years have been drastically reshaped
due to the exceptional circumstances of the global pandemic and the growing
momentum of ambitious green policies. The demand for, and consequently the
investment in, oil, gas and coal has declined at a higher rate than previously
forecast. The International Energy Agency (IEA) World Energy Investment 2021
report recorded a global fossil fuel supply investment drop of 26 per cent in
2020, followed by a 12 per cent rebound in 2021. Meanwhile global renewables
supply investment increased 6.5 per cent in 2020 and 4 per cent in 2021.°
Legislative changes and net zero targets will lead to increasing closures or
repurposing of facilities away from fossil fuels, which may lead to increased
contract disputes in the areas of fair and equitable treatment, stranded assets
or contract pricing benchmarks. However fossil fuels have not reached their
peak in some forecasts or regions, with some geographies such as Africa and
Central and South America expecting to see increased investment in fossil fuel
supply investment projects under the IEA Stated Policy Scenario.

5  https://www.iea.org/reports/world-energy-investment-2021.
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Projects that undermine the Paris Agreement goals possess lower investment
incentives, and some investment bodies are planning to cease or restrict fossil
fuel funding in the relatively near future. For example, the UK's largest pension
fund, the National Employment Savings Trust, began fossil fuel divestment in
July 2020 with a new investment policy to be net-zero by 2050.° Other measures
against high emissions, such as carbon pricing, are also making investments
less attractive. As seen in Figure 3, average annual investment in fossil fuel
supply is set to decline in North America, Europe and the Asia-Pacific regions
in the coming decades. As investment moves away from fossil fuels, new
value-creating opportunities are promised in renewables where technologies
are maturing.

Figure 3: Average annual fuel supply investment (2019 $bn)
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Sources: CRA Analysis of IEA World Energy Outlook 2019 (Stated Policies Scenario] and IEA World
Energy Investment 2021 data

Despite diminished global demand and investment in fossil fuels owing to the
pandemic and wider climate change agenda, global renewables investment is
reported to have grown 4 per cent in 2021 relative to 2020, according to the IEA

6 https://www.nestpensions.org.uk/schemeweb/nest/nestcorporation/news-press-and-policy/press-
releases/Nest-going-net-zero-to-support-green-recovery.html.
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World Energy Investment 2021 report.” A positive historical trend in renewables
investmenthas been developingandissettocontinueas shownin Figure 4, owing
to increased research and investment opportunities in low carbon industries,
decreasing costs of renewable technologies and government subsidy schemes

Figure 4: Historical supply investment (2019 $bn)
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Sources: CRA Analysis of IEA World Energy Investment 2021 data

supporting the uptake of green electricity systems.

In this context, the intersection of new environmental standards with industrial
activities has given rise to disputes in which performance versus standards
is a central topic. These disputes often touch on the topic of ‘greenwashing’
and often require specialised expertise to adjudicate. In addition, nascent
technologies which may rely on policies regulating their trade and marketing
(eg, hydrogen and synthetic fuels) could encounter route-to-market issues

resulting in disputes against regulatory bodies.

7

https://www.iea.org/data-and-statistics/charts/key-estimated-energy-demand-co2-emissions-and-

investment-indicators-2020-relative-to-2019.
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Figure 5: Global renewables average annual supply investment
($2019 bn)
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Ashasalreadybeenseen,disputesinthisareahavefocusedonthediscontinuation
of incentive schemes, whereby investors claim violation of fair and equitable
treatment and of reasonable expectations. For example, the Spanish Promotion
Plan for Renewable Energy (2000) included a feed-in tariff allowing solar plant
owners to sell electricity at a higher rate for the first 25 years. However, in 2008
the government began to reduce the incentives due to a tariff deficit. By 2012
it had largely eliminated incentives for new photovoltaics. This led to many
disputes, where investors made claims under the Energy Charter Treaty (ECT)
relating to the solar subsidies that had been cut. Spain sought to resolve the
issue by approving a Royal decree law (17/2019) in November 2019 to adapt
remuneration parameters for the electricity system. This gave two options to
investors involved in pursuing claims, either to drop the claim and receive a
7.39 per cent rate of return for 2020-2031 or to continue with the claim and
forfeit the new incentive and have their rate of return drop to 7.09 per cent,

Arbitration Review of the Americas 2023 18
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subject to review every six years.® Investors who have renounced their claims
include Element Holdings BV, Stadtwerke Miinchen, RREEF and Masdar, whose
claims total around €3 billion.” We are likely to see continued contract and sub-
contract disputes concerning large scale projects involving multiple actors and
jurisdictions, as well as multiple legal regimes.

Rights-based litigation is also expanding, which has been evident particularly
since the landmark Urgenda ruling in December 2019 in favour of a Dutch
environmental group.'® It was the first case globally where a court ordered a state
to limit greenhouse gas emissions for reasons other than statutory mandates,
in this case on the basis of articles 2 and 8 of the European Convention on
Human Rights. It shows a clear path for the pursuit of climate litigation to protect
human rights, however the success of such claims is heavily dependent on
jurisdiction. A possible end to the protection of fossil fuel investments in the ECT
could change the types of cases seen in European countries. The EU and most
member states are signatories to the ECT, which provides a legal framework to
protect foreign investments and trade in the energy industry. However, in October
2020 the European Parliament adopted an amendment to a proposal that shall
‘end protection of investments in fossil fuels in the context of the modernisation
of the Energy Charter Treaty"."" If successful, this would remove the ability for
fossil fuel companies to sue states over climate action, consequently changing
the number of disputes and the types of claims we expect to see in the future.
In 2019 a bill was passed in the Netherlands to ban the use of coal in power
generation by 2030, this triggered a lawsuit in 2021 whereby German utility RWE
evoked the ECT against the Netherlands for the implementation of phasing
out coal power plants.'”” There is mounting tension as EU member states face
a choice between protecting citizens against climate change through their
Justice systems by imposing pressure on the fossil fuel industry, or allowing the
ECT investor-state dispute settlement (ISDS) mechanism to continue forcing
governments to pay out large sums in settlement claims.

Conclusions

Evolving policy landscapes could have a domino effect on investment and
disputes. Changes in investment trends look set to lead to an increased number
of climate-related disputes, be they commercial disputes related to incentives or

8  https://www.miteco.gob.es/es/prensa/ultimas-noticias/el-consejo-de-ministros-aprueba-un-real-
decreto--ley-para-dar-certidumbre-al-marco-retributivo-de-las-energ%C3%ADas-renovables-e-
impulsar-una-transic/tcm:30-504399.

9  https://www.simmons-simmons.com/en/publications/ckhaj1g2c150d0965puipnu8j/will-more-

renewables-investors-renounce-claims-against-spain-.
10 http://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/.
11 https://www.europarl.europa.eu/doceo/document/TA-9-2020-0253 EN.html Amendment 143 on
article 8a.
12  https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/21/4.
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citizens’ constitutional claims. But politically unstable countries with changing
incentive schemes will deter investors.

There is a need for transparency in disputes with an underlying climate related
Issue, owing in no small part to public interest. A growing proportion of claims
will be initiated by third parties, and there may be constitutional objections
where governments are accused failing to take sufficient action. Although
international arbitration provides flexibility and specific expertise and has been
a preferred dispute resolution method for states and investors, its inherent lack
of transparency could be problematic.
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