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Testifying experts commonly rely on survey evidence to establish, or refute, claims
about peoples' beliefs, attitudes and behaviors.

Along with gauging consumer perception in intellectual property disputes, surveys
are also used to determine labor patterns in employment cases, to identify cross-
shopping behavior in antitrust cases, and to certify or challenge proposed classes in
class actions.[1]

Federal Rule of Evidence 703 confirms that expert testimony may depend on
surveys or sampling, so long as "experts in the particular field would reasonably rely  Kristen Backor
on those kinds of facts or data in forming an opinion on the subject."[2]

Just last month, Chief U.S. District Judge Richard Seeborg of the U.S. District Court

for the Northern District of California emphasized in Montera v. Premier Nutrition

Corp. that the general rule for the use of surveys in litigation is that "as long as the
survey is conducted according to accepted principles and is relevant" any potential
inadequacies "bear on the weight of the evidence, not its admissibility."[3]

At the same time, courts have recognized that the failure to ensure that a survey is
reliably designed and administered may result in the survey's exclusion where its
methodology is flawed.[4]

Among the measures by which the quality or reliability of a survey has historically
been judged is its response rate — the number of completed surveys as compared
to the number of potential survey takers in any given sample.[5]

And the issue of whether a survey is influenced by a nonresponse bias is regularly
raised to challenge its use by experts in litigation.[6] But the standard for what
constitutes an acceptable response rate is not clear.
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Over 50 years ago, the former U.S. Office of Statistical Standards quantified
response rates of 90% or higher as reliable, in that they can be treated as random samples of the overall
population. Rates between 75% and 90% were seen as usually yielding reliable results, but with some
check of the samples for representativeness.



Values between 75% and 50% were considered more susceptible to bias, and required a more thorough
check of the sample. Lower response rates were regarded with much caution for sampling bias,
warranting proof that the nonresponse pattern was random, and that the lower rate was typical for that
type of survey.[7]

Survey response rates today continue to decline, due to an increased refusal to participate, and
difficulty contacting participants because of call screening devices and email filters.[8] And the old
benchmarks for reliability are increasingly outdated for modern survey methods.[9]

Recent research shows that response rates above 30% are difficult to achieve for telephone surveys, and
are estimated to be 11% lower for online surveys than other survey modes.[10] Moreover, contrary to
earlier assumptions, several studies have highlighted the lack of direct correlation between response
rates and survey validity.[11]

As the leading treatise, the Reference Guide on Survey Research, notes:

Contrary to earlier assumptions, surprisingly comparable results have been obtained in many surveys
with varying response rates, suggesting that surveys may achieve reasonable estimates even with
relatively low response rates.[12]

Despite these changes, courts have not set specific standards for what constitutes an acceptable
response rate for expert surveys. And surveys with historically lower response rates have been found to
be admissible to support expert testimony in a range of cases.[13]

Here, we address three cases involving surveys with response rates around or below 10%. In each, while
the surveys were given varying weight, none were found inadmissible, and are instructive of what is
required of survey experts to address lower response rates.

1. University of Kansas v. Sinks

In University of Kansas v. Sinks, the University of Kansas sued the operators of Joe-College.com in
the U.S. District Court for the District of Kansas for allegedly selling over 200 T-shirt designs that
infringed on the university and athletic program's trademarks.[14] The defendants commissioned an
email survey sent to consumers listed in the university's directory or living in the region.

The survey asked respondents to compare photos of licensed shirts with unlicensed shirts bearing the
school's marks. The response rate was 2.16% — 253 usable responses out of 11,695 emails.

The plaintiffs challenged the survey on several methodological issues, including the reliability of the
survey, because of its 2.16% response rate, based on the old 50% benchmark from the Office of
Statistical Standards. The plaintiffs also claimed that there were no steps taken by the defendants to
reduce the effect of nonresponse, or explain why it might not apply.

In her 2008 ruling, U.S. District Judge Julie A. Robison agreed that the response rate was "quite low" and
that the low rate "could point toward non-response bias or diminish the validity of the results."[15] Even
so, the court refused to apply the 50% response rate benchmark from telephone surveys because it was
"not necessarily translatable to internet surveys" and "outdated."[16]



At the same time, the court also recognized that the failure to address the potential nonresponse bias
could be used as evidence before the jury to show that sample use was not representative.

Thus, while the expert's survey testimony was admissible despite the low response rate, any potential
flaws in the survey methodology would go to the weight of the expert's testimony and could be
"adequately brought to the jury's attention through rigorous cross-examination and the presentation of
plaintiffs' rebuttal expert."[17]

2. Kinetic Concepts v. Bluesky Medical Corp.

Kinetic Concepts Inc. v. Bluesky Medical Corp. was decided by the U.S. District Court for the Western
District of Texas in 2006. In this case, which dealt with the infringement and validity of patents related to
a medical device for applying suction for difficult-to-heal wounds, the plaintiffs' expert conducted an
online survey of physicians and wound-care nurses seeking impressions of Bluesky's advertisements.[18]

The plaintiffs contend that the survey showed that 73.3% of responding physicians and 92% of the
nurses believed that the Bluesky advertisements "conveyed some level of cost savings" over Kinetic's
product, and that 67.7% of the physicians and 35.5% of the nurses expected that both devices "provided
the same therapy."[19]

To obtain these responses, the plaintiffs' expert applied a "convenience sampling" method, meaning the
physicians and nurses contacted for the survey were not selected at random.[20] Rather, the expert
contacted a select group to complete an online survey to obtain a rough indicator of how the general
physician and wound-care nurse population might feel about the devices.[21]

Ultimately, the plaintiffs' survey received completed responses from 60 nurses and 75 physicians. The
expert estimated that the universe of nurses was around 650, but the expert could not estimate the size
of the relevant physician universe.[22]

The defendants asserted that a 10% response rate for nurses and an unknown response rate for
physicians created "impermissible nonresponse bias" in the survey, rendering it inadmissible.[23]

U.S. District Judge Royal Ferguson rejected the defendants' argument, because the plaintiffs' expert took
additional precautions to reduce likelihood of bias, such as "ensuring the distribution of physician
participants correlated with the percentage of users of the technology in question by specialty."[24]
Thus, it was left to the jury to assess the survey's weight.[25]

3. Wellshire Financial Services v. TMX Finance

Wellshire Financial Services LLC v. TMX Finance LLC was an unfair competition dispute, decided in the
U.S. District Court for the Southern District of Texas in 2019. The plaintiffs alleged that their competitor
in the title loan business conspired to collect customer information, including the license plate numbers
of the plaintiffs' customers, so that the defendants could contact and solicit their business.[26]

The plaintiffs claimed that the defendants' conduct led to the loss of thousands of customers to the
defendants. The plaintiffs' expert designed a telephone survey seeking to contact each person from a list
of Texas residents who had loans with the plaintiffs and later had loans with the defendants, which
included 8,867 customers.



Of those contacted, the group was also limited to qualified individuals, defined as those who had been a
customer during the relevant period and taken out the specified type of short-term auto loan when the
parties were competitors. About 74% of the broader list could not be contacted, and another 12% did
not meet the qualifying criteria.

Of the remaining 1273 potential respondents, only 150 completed the questionnaire.[27] Thus, the
response rate was 1.69% of the 8,867 customers, or 11.8% of the qualified individuals who could be
contacted.

The survey's questions sought to identify factors that prompted customers to change from one company
to the other. The expert determined that between 23.9% and 38.7% of respondents changed from the
plaintiffs to the defendants because they received a letter, flyer or telephone call from the defendants.

The defendants argued this expert survey testimony was inadmissible based on the low response rate.
U.S. Magistrate Judge Frances Stacy rejected this claim, noting that the nonresponse rate was outside
the expert's control, and was "more than likely a function of the unique characteristics of the target
population."[28]

The court explained that among groups seeking short-term auto loans, "[m]any do not have permanent
addresses, stable employment, or even historically reliable telephone numbers."[29] It was "not entirely
surprising," according to the court, that only 150 respondents completed the survey.[30] As a result,
while the overall rate was low, the court refused to exclude the survey and the expert's conclusions.

Conclusion

These cases collectively show that a low response rate — even as low as 2% — is simply not enough to
disqualify a litigation survey as reliable expert evidence. While a low response rate might warn of
potential sample bias, each survey and the reasons for the nonresponse must be judged in the context
of each case.[31]

That said, when relying on such a survey, experts should analyze the potential reasons for nonresponse,
and assess how it may have affected the results.[32] Even if admitted, the survey's usefulness may be
undermined if a low response rate accompanies methodological issues that could cause the survey to
hold less weight in the judge or jury's decision.
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