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CRA Insights: Intellectual Property is a periodic newsletter that provides summaries of notable 
developments in IP litigation. 

Recent trends in Daubert Decisions 
In this Insights, we update the Daubert Decision trends in last year’s Insights with 2020 data and highlight 
new statistics.1 Daubert Decision trends are based on our review of available court decisions concerning 
damages experts in patent infringement matters in US districts courts that had sufficient information to 
analyze. We also provide two (2) examples of specific challenges within 2020 Daubert Decisions, and an 
additional example regarding a motion to seal a Daubert order in 2021.  
 
Despite the pandemic, the number of Daubert Decisions available to analyze in 2020 remained relatively 
constant with 120. The overall exclusion rate for such decisions—where the Court either granted or 
partially granted a motion to exclude or limit a damages expert’s testimony—was 40%, down from 48% in 
2019. Since 2015, expert testimony has remained more likely to be admissible than inadmissible. 
 
Decisions regarding challenges to the reliability or relevance of the damages expert’s methodology, 
including lost profits and reasonable royalty, continued to be the most prevalent challenges. In 2020, 73% 
of decisions included a decision on reliability or relevance, 6% on qualifications, and 44% on other topics 
such as disclosure issues, missed deadlines, and Rule 403 concerns. Challenges to these other topics 
were the most successful in 2020 and over the entire period with an exclusion rate of approximately 
41%.2 
 
 

 

 
1   Using PACER and Docket Navigator, we identified court decisions concerning damages experts in motions to disqualify expert, 

motions to strike expert, motions to strike expert designations, and motions in limine in patent infringement matters in US district 
courts from 2015 to 2020. We analyzed and categorized these court decisions and excluded certain decisions with insufficient 
information to analyze. Decisions that are denied as moot or denied without prejudice to renew were also excluded. Unless 
otherwise noted, the statistics for Daubert Decisions reflect the entire 2015 to 2020 time period. 

2  Decisions were also analyzed by topic, such as those shown in Table B. Partially granted decisions were broken out into 
challenges on topics that were denied and challenges on topics that were granted. Therefore, the resulting outcomes by topic do 
not include partial decisions. Outcomes by topic in which the challenge to the topic was granted are referred to as “exclusion 
rates,” which differs from the overall exclusion rate that includes partially granted decisions. 

 

https://www.crai.com/insights-events/publications/ip-insights-recent-trends-daubert-decisions-0/
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Table A: Daubert Decisions Outcomes by Year3 

 

Table B: Daubert Decisions Outcomes by Topic 

 
 
During the six-year period, Eastern District of Texas, District of Delaware, Northern District of California, 
and Central District of California courts produced approximately two-thirds of the Daubert Decisions.  
District of Delaware decisions increased over this period, from 12 decisions (8% of total) in 2015 to 30 
decisions in 2020 (25% of total). On the other hand, Northern District of California decisions decreased 
from 22 decisions in 2015 (15% of total) to 10 decisions in 2020 (8% of total). 
 
For these courts, Central District of California had the highest overall exclusion rate at approximately 
60%. Additionally, 57% of Central District of California’s decisions included a decision on other topics, 
while this portion was less than 40% for the other three courts and was 35% overall. As shown above in 
Table B, decisions on other topics have higher exclusion rates than topics relating to reliability or 
qualifications.  

 
Table C: Daubert Decisions by Court and Year Table D: Daubert Decisions Outcomes by Court 

  
 

Exclusion rates for Plaintiff experts and Defendant experts were also analyzed. While Plaintiff experts 
were challenged about 1.6 times more frequently than Defendant experts, overall exclusion rates were 
similar, with a 41% overall exclusion rate for Plaintiff experts and a 45% overall exclusion rate for 
Defendant experts. 

 

 
3  Due to rounding, some table figures may not sum to 100%. 
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To follow we summarize two challenges within 2020 Daubert Decisions and discuss a motion to seal a 
Daubert order in 2021. 

 
 

Gamevice, Inc. v. Nintendo Co., Ltd., et al 4 

Expert’s royalty rate supported by “typo” and technical opinions 
 
In March 2018, Gamevice, Inc. filed a complaint against Nintendo Co., Ltd. and Nintendo of America, Inc. 
(Defendants) alleging that Defendants infringed Gamevice’s patents relating to handheld gaming 
controllers. In response, Defendants filed counterclaims, alleging that Gamevice infringed three of its 
patents relating to game controllers through Gamevice’s sale of accessories for smart phones and 
tablets.  
 
In an opening report, Defendants’ damages expert opined that a hypothetical license between the parties 
would have resulted in a single lump-sum payment of $2.9 million to Defendants. The expert also 
provided a rebuttal report opining on the nexus between the commercial success of Defendants’ products 
and Defendants’ asserted patents. Gamevice filed a motion to exclude portions of both reports, asserting 
that the royalty rate used in the opening report was speculative and not tied to the facts of the case and 
that the expert was not qualified to opine on the technical opinions submitted in the rebuttal report. 
 
The expert’s opening report appears to calculate a reasonable royalty based on a 2% royalty rate, which 
is double the 1% royalty rate Gamevice paid to a third party. During deposition, the expert admitted that 
the 1% third-party royalty rate was a “typo” and should have been $1 per unit, amounting to a 2% royalty 
rate. However, the expert denied that this typo would affect his damages figure because his “analysis isn’t 
take the [third-party] rate and double it.” Gamevice argued, and the Court agreed, that the expert’s 
correction of the royalty rate with no revision to damages revealed that the damages calculation was a 
“subjective assessment that refers to data without actually being based on it.” The Court excluded the 
opening report on the grounds that “[w]ithout a royalty rate, [the expert’s] damages calculation is of no 
use.” 
 
Concerning the rebuttal report, the expert opined that Defendants’ asserted patents allowed Defendants’ 
products to be commercially successful. This opinion was based on discussions with Defendants’ 
infringement expert about the importance of Defendants’ patents to Gamevice’s products, which the 
expert apparently extrapolated to also assume importance to the Defendants’ products. Gamevice argued 
that the Defendants’ damages expert was not qualified to make these extrapolations in a technical field, 
while Defendants claimed that expertise in economics qualified the expert to opine on commercial 
success matters. The Court agreed with Gamevice that the expert’s opinions were technical and outside 
the expert’s area of expertise. The Court also noted that the expert did not differentiate among the claims 
of each asserted patent, even though Defendants do not assert its products practice all of the claims. As 
a result, the Court excluded the commercial success portion of the expert’s rebuttal report. 

 
Court decision on June 4, 2020 
Case No. 3:18-cv-01942 filed in the Northern District of California 

 

 
4  The following case examples only summarize specific challenges within Daubert Decisions and other orders. Please refer to the 

specific decisions and associated filings for a more comprehensive description of each matter.   
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ChanBond, LLC v. Atlantic Broadband Group, LLC  

Expert’s Irrelevant Market Approach Opinions 
 
On September 21, 2015, ChanBond, LLC (ChanBond) filed a complaint against Atlantic Broadband 
Group, LLC (Atlantic Broadband) alleging that Atlantic Broadband infringed three of ChanBond’s patents 
relating to improving data transmission of wideband distribution systems. The patents-in-suit issued to 
CBV, Inc. (CBV) between May 2011 and March 2015 and were sold to ChanBond in April 2015. 
 
Defendant’s damages expert employed a market approach, among other approaches, to determine 
reasonable royalty damages resulting from a hypothetical negotiation between the parties in December 
2012. This market approach was based on three valuation datapoints: (1) investment solicitations for the 
technology disclosed in the patents-in-suit; (2) 2014–2015 valuations; and (3) a 2012 offer to sell. 
ChanBond argued that the datapoints should be excluded because they are not comparable to the 
hypothetical negotiation and are not based in reliable principles or methods. 
 
The first datapoint referred to investment solicitations to fund Z-Band, the owner of the technology 
disclosed in the patents in suit. In December 2000, approximately 10 years prior to the issuance of the 
patents-in-suit, Z-Band sought between $2-5 million in venture capital funding and received an offer for $5 
million for a minority interest, which it rejected. The expert concluded that the solicitation and rejected 
offer supported a lump sum royalty in the “mid seven figures,” but ChanBond argued that the expert did 
not prove comparability to the hypothetical negotiation. Ultimately, the Court found that the solicitations 
were not comparable to the hypothetical negotiation because they occurred when the patents-in-suit did 
not yet exist. Moreover, any potential relevance of the datapoint is minimized by the fact that no 
agreement was reached and the investment opportunity took place 10 to 12 years before the date of the 
hypothetical negotiation. Therefore, the Court excluded the datapoint as irrelevant and also ruled that the 
datapoint was prejudicial under Federal Rule of Evidence 403. 
 
Defendant’s expert also opined that the 2014–2015 valuations, consisting of two completed transactions 
and various emails and failed transactions, reflects a reasonable royalty of less than $20 million. The first 
transaction was CBV’s sale of the patents-in-suit to ChanBond in April 2015, in which ChanBond agreed 
to pay an upfront fee plus contingent payments based on the outcomes of future patent enforcement 
litigations. The second transaction was the sale of ChanBond to UnifiedOnline for $5 million and 44.7 
million shares of common stock in October 2015, a month after the complaint in this matter was filed. At 
the time of the second transaction, ChanBond had few assets other than the patents-in-suit and the 
pending litigation. ChanBond argued that these transactions were not comparable to the hypothetical 
negotiation, as they valued the potential outcome of the litigation, rather than the value of the patents-in-
suit. The Court agreed with ChanBond and noted that, while licensing agreements are more comparable 
than settlement agreements in determining a royalty, estimating a hypothetical negotiation (the outcome 
of a litigation) is “one step further removed from being comparable than a settlement agreement.” As a 
result, the Court excluded the datapoint as unreliable and also ruled that the datapoint was prejudicial 
under Federal Rule of Evidence 403. 
 
Finally, Defendant’s expert relied on an unsuccessful 2012 offer to sell the patents-in-suit for “high seven 
figures” to support a reasonable royalty of the same amount. While the Court determined that the offer 
was independently relevant to the valuation of the patents-in-suit, and therefore was available as 
evidence at trial, the offer alone could not serve as the basis for the market approach, and the market 
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approach was excluded. The Court also found that the fact that no company responded to the offer was 
irrelevant to a reasonable royalty analysis because a hypothetical negotiation assumes willing parties and 
it would be unfairly prejudicial to the Plaintiff. Notably, the Court was not concerned about excluding the 
entire market approach, as the expert offered two other damages theories, and the market approach was 
not essential to Atlantic Broadband’s damages analysis. 
 
Court decision on February 4, 2020 
Case No. 1:15-cv-00842 filed in the District of Delaware 

Finjan, Inc v. Juniper Network, Inc. 

Public interest in disclosure outweighs potential harm to patent owner 
 
Finjan, Inc. (Finjan) filed a complaint against Juniper Networks, Inc. (Juniper) in September 2017, alleging 
that Juniper infringed its patents relating to online security technology. In December 2018, just prior to 
trial, a Daubert order was filed that contained references to valuations and licensing activity of Finjan’s 
patents. Finjan’s request to seal these references was denied by the District Court, but the District Court 
temporarily filed the Daubert order under seal, giving Finjan an opportunity to obtain redactions from an 
Appellate Court. The Appellate Court vacated and remanded the District Court’s order denying Finjan’s 
request to seal and indicated the need for a “conscientious balancing of the interests of Finjan and its 
third-party negotiation partners against the public interest of disclosure.”  

 
Finjan subsequently filed a new motion to seal in January 2021, asserting that disclosure of confidential 
license terms and related correspondence between Finjan and non-party licensees would “compromise 
its leverage in future negotiations and dissuade future negotiants wary of confidentiality concerns.” While 
the Court recognized that the disclosure could negatively impact Finjan’s future licensing activities, it ruled 
that Finjan’s interest in redaction was outweighed by the public’s compelling interest in disclosure, citing 
the following from Uniloc USA, Inc. v. Apple, Inc. 

• “The United States Supreme Court ‘has long recognized that the grant of a patent is a matte[r] 
involving public rights.’ A patent is not a private agreement between private parties.” 

• “Because [a patentee’s] rights flow directly from this government-conferred power to exclude, the 
public in turn has a strong interest in knowing the full extent of the terms and conditions involved in 
[the patentee’s] exercise of its patent rights and in seeing the extent to which [the patentee’s] 
exercise of the government grant affects commerce.” 

• “The impact of a patent on commerce is an important consideration of public interest… We should 
never forget that every license has force and effect only because, in the first place, a patent 
constitutes a public grant of exclusive rights.” 

 
The Court denied Finjan’s motion to seal but stayed the order until 28 days after all appeals were 
exhausted. 
 
Court decision on February 10, 2021 
Case No. 3:17-cv-05659 filed in the Northern District of California 
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