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* Flavio Laina is Head of Unit, Cartel 
Settlement, DG COMP, European 
Commission. This synthesis has been 
prepared by Cleary Gottlieb associate, Hafi z 
Shariff. View expressed cannot be regarded 
as stating an offi cial position of the European 
Commission.

…THE SETTLEMENT 
PROCESS REINFORCES 
THE LENIENCY PROCESS 
IN A VIRTUOUS CIRCLE 
BY GENERATING MORE 
DECISIONS, WHICH 
INCREASES THE 
OVERALL DETERRENT 
ON COMPANIES 
AND NUMBERS OF 
APPLICATIONS FOR 
LENIENCY…”

Flavio Laina*
DG COMP

F
lavio Laina summarized the 
Commission’s practice rela-
ting to cartel settlements 

since 2008.  He explained that the 
Commission is looking to identify 
opportunities for improvement, and 
that these refl ections are ongoing.  The 
Commission has rendered 17 settle-
ment decisions in a broad range of 
sectors, and one settlement was 
discontinued.  Apart from the two 
cases (DRAM and Animal Feed 
Posphates) all subsequent cases were 
“born as settlement cases.”  The past 
two years saw twice the number of 
concluded cases as in the fi rst fi ve. 

Mr. Laina explained the main objec-
tives of the settlement process: First, 
the settlement benefi ts from procedu-
ral effi ciencies making it shorter than 
normal cases, freeing up resources for 
other cases.  Effi ciencies come from 
the use of a single procedural 
language, access generally limited to 
“key documents” only (rather than the 
whole fi le), increasingly oral rather than 
written interactions, and the inherently 
lower likelihood of decisions being 
appealed.  Second, the settlement 
process reinforces the leniency 

process in a virtuous circle by genera-
ting more decisions, which increases 
the overall deterrent on companies 
and numbers of applications for 
leniency.  Mr. Laina stressed the diffe-
rence from the US, where settlement 
is an investigative tool (as a comple-
ment to leniency); in the EU, settlement 
is used to close a case faster as inves-
tigations have already concluded.  
Settlement is appropriate where the 
evidence is so clear that companies 
are willing to admit liability and enter 
the fast-track process.

After an investigation, cases are scree-
ned to determine if settlement is 
appropriate according to several crite-
ria.  These include the likelihood of 
reaching a settlement, the existence of 
novel legal issues, and possible factual 
disagreements with the parties.

Once commenced, the process has 
fi ve stages: presentation of the case, 
discussions, agreement on the scope 
of the infringement, disclosure of the 
fi ne, and settlement submissions and 
a concluding written process and 
rendering a decision.  Mr. Laina 
stressed that the initial meeting “is a 
very important meeting” as it is often 
the company’s fi rst time to see the 
entire picture of the case against them.  
Mr. Laina stressed discussion with the 
parties are not “negotiations”—they 

are factual discussions (consistent with 
a company’s right to be heard), which 
may influence the outcome of the 
case, as in a normal proceedings.  The 
fi nal fi ne is a natural outcome of the 
facts of the case.

Mr. Laina then considered the 
successes of the settlement process:  
Faster case times and effi ciencies have 
been realized, settlements in a variety 
of sectors suggests the screening 
criteria work, the 10% fining level 
works by being high enough to attract 
companies without undermining the 
leniency program (indeed, a few 
companies did not cooperate under 
leniency but settled instead), and the 
fact that settlements account for 50% 
of the fi nes since 2010.  Case times 
could be faster, and the Commission 
is working towards this.

Mr. Laina concluded his remarks by 
considering how companies might 
(theoretically) abuse the system.  A 
company could use settlement to 
delay a case, although, in reality, the 
Commission can terminate the settle-
ment if it suspects this is happening.  
It is questionable whether it is abusive 
for a company to walk away from the 
process once it learns the case.  
Parties have a right to do this in any 
event, as they can opt out before 
submitting a settlement submission. 
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Raphaël De Coninck  
CRA

R
aphaël De Coninck 
opened with reflections 
on  the  se t t l ement 

process, contrasting the US and 
European approaches. In particu-
lar, a specificity of the European 
procedure lies in the dichotomy 
between leniency (which is meant 
to encourage cooperation) and 
settlement (which is meant to limit 
administrative burden and case 
duration). As a result, the Euro-
pean Commission only engages in 
a settlement process after it has 
been conducted its investigation. 
In contrast, the US adopt an inte-
grated approach, where settle-
ments with a reduced sentence 
can be used to both encourage 
cooperation and to limit the admi-
nistrative burden/ensure a prompt 
resolution of the case.

Mr. De Coninck noted that from an 
economics point of view cartel 
cases are generally good candi-
dates for settlement as they are 
relatively clear-cut cases.  While 
there are cases in which the 
Commission stretches the boun-
daries of competition law, which 
are then better resolved outside of 
settlements, in most (but not all) 
cartel cases little doubts exist with 
respect to the existence of an 
infringement. 

Communication of key evidence 
by the Commission within the 
context of the settlement proce-
dure facilitates the reach of a spee-
dier resolution of most cartel case.  
In fact, it is well-established in the 
economic literature that reaching a 
settlement is usually more likely 
where the parties’ views of the 
evidence are relatively close to 
each other. In this context, a 
detailed analysis of the available 
economic evidence helps the 
parties form a view on the strength 
of the case, and also assess their 
future liability in private litigation, 
which is an important element for 
companies to take into account in 
their decision to settle. 

Responding to Mr. Laina’s sugges-
tion that the settlement process is 

not a negotiation, Mr. De Coninck 
noted that while the settlement 
notice foresees a fixed 10% fine 
reduction to reward settlement, 
the Commission retains a wide 
margin of discretion in determining 
the actual level of the fine: while 
the 10% reduction is fixed, the 
level of the fine on which this 
reduction is calculated is not.  
Within the cartel settlement 
process, and as part of the parties’ 
right to be heard, discussions will 
involve many matters that will 
directly impact the level of the fine. 
In this context, economic evidence 
is useful, for example, to establish 
the scope of infringement and 
identifying periods affected by the 
cartel. Recent experience has also 
shown that the precise way accor-
ding to which the value of affected 
sales is calculated, which in many 
cases is far from trivial, can also 
greatly affect the fine amount.  

Companies, with the help of their 
counsels and economists, thus 
have an opportunity to be heard 
on critical determinants of the fine 
during the settlement process.  
The potential impact of such 
discussions on the level of the fine 
may in part explains why so many 
companies are willing to settle 
despite the relatively limited 10% 
reduction, which is often smaller 
than the fine reduction obtained if 
the company was to appeal the 
Commission’s decision as noted 
by Ascione and Motta (2008).

As to bargaining power, Mr. De 
Coninck considered that although 
hybrid cases are not generally 
desirable for the Commission it is 
welcome that the Commission can 
initiate a hybrid case if a company 
threatens to walk away from the 
settlement process. In addition, in 
deciding whether to pursue settle-
ment for a case in which not all 
parties appear likely to settle, the 
Commission should not only take 
into account its own procedural 
savings (which are smaller if not all 
parties settle since the Commis-
sion then has to pursue both the 
normal and settlement tracks), but 
also the cost savings for the sett-
ling parties. Hence, the Commis-
sion should not reject too quickly 
the possibility of conducting a sett-

lement procedure even if ex ante 
not all parties appear willing to 
settle.

As to potential improvement of the 
settlement procedure, Mr. De 
Coninck noted that although a 
more flexible approach than a fixed 
10% discount could be envisaged, 
this is not an important factor in 
practice since, as already mentio-
ned, the Commission enjoys wide 
discretion to alter the underlying 
fine amount. A more practically 
relevant improvement would be to 
further reduce case duration: while 
the settlement process has cut 
back on normal procedure time, 
which is welcome, it only inter-
venes after the investigation has 
been conducted. In the current 
European system, there are thus 
strong constraints on the possibi-
lity to further shorten case duration 
via settlement beyond marginal 
improvements to the settlement 
procedure itself. Introducing more 
flexibility in the timing and start of 
the settlement procedure would 
however be worth considering, 
since a faster process would free 
up resources that the Commission 
could use to deter other anticom-
petitive activity, and at the same 
time would also help companies 
get the case behind them and 
focus on more productive activi-
ties. 

Finally, with regard to potential 
abuses, Mr. De Coninck identified 
various concerns with regard to 
the antitrust settlement process 
(Article 9 commitment decision) 
including that: (i) liability is not as 
clear-cut as in cartels, which 
makes settling more difficult; (ii) 
commitments decisions may not 
necessarily be faster than prohibi-
tions; (iii) the Commission is less 
accountable for poor theories of 
harm if cases are settled, and (iv) 
settlements do not establish clear 
decisions and produce less 
deterrent effect.  Mr. De Coninck 
suggested a need for greater 
checks and balances on the 
Commission before it adopts 
commitment decisions, and for 
antitrust settlements to be confi-
ned to the most clear-cut case. 

INTRODUCING MORE 
FLEXIBILITY IN THE 
TIMING AND START  
OF THE SETTLEMENT 
PROCEDURE WOULD 
HOWEVER BE WORTH 
CONSIDERING, SINCE 
A FASTER PROCESS 
WOULD FREE UP 
RESOURCES THAT THE 
COMMISSION COULD 
USE TO DETER OTHER 
ANTICOMPETITIVE 
ACTIVITY…”

LAW AND ECONOMICS WORKSHOP: 
USE AND ABUSE OF SETTLEMENTS  
IN ANTITRUST POLICIES
14 January 2015 I Cleary Gottlieb, Brussels
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Robbert Snelder
Cleary Gottlieb

R
obbert Snelders began 
with some practical obser-
vations on settlement.  

Regarding incentives, although 
Flavio Laina observed that high 
overall fines may be a disincentive 
to settle, the reverse can also be 
true—in weighing the benefits of 
settling in Europe against the 
potential adverse impact on 
ongoing invest igat ions and 
damages litigation in other jurisdic-
tions, the differential between the 
EU settlement fine and the expec-
ted non-settlement fine may be 
important.  With the adverse colla-
teral impact of an EU settlement 
often difficult to quantify, the incen-
tive to settle the EU investigation 
may be greater in circumstances 
where the value of the 10% reduc-
tion is higher, which would be the 
case where the overall expected 
EU fine is higher.

Mr. Snelders highlighted a few of 
the advantages of settlement:  
First, it provides companies with 
early access to the Commission’s 
legal case and the key evidence on 
which it is based (including nature, 
scope, and alleged duration of the 
cartel violation and the identity of 
other defendants)—as well as a 
better sense of the timing of the 
proceedings.  Second, the settle-
ment process provides a less 
adversarial proceeding with more 
opportunity for open exchange and 

a better forum for advocacy.  Third, 
while settlement is not a negotia-
tion but a principled discussion on 
facts and law, the Commission may 
be more willing to focus on the core 
of an infringement where it sees an 
opportunity to settle.  Fourth, sett-
lement decisions contain less detail 
than normal cartel decisions, which 
is often perceived to be a relative 
benefit in subsequent damages 
litigation.  Finally, the early resolu-
tion of a cartel investigation saves 
legal fees and management time.  
On the other hand, Mr. Snelders 
noted that admissions of culpability 
can have adverse implications for 
parallel (potential ly criminal) 
proceedings in foreign jurisdictions 
or follow-on damages litigation.

Mr. Snelders considered that the 
process has proven to be a “flexible 
tool that allows the early pragmatic 
resolution of relatively straight-
forward cases.”  In 2013, the 
number of settled cases (80%) 
already exceeded earlier predic-
tions by the former commissioner 
Joaquin Almunia (50% of cases).  
Mr. Snelders noted that the key to 
this success is the perception that 
the benefits of settlement go 
beyond the 10% settlement 
discount.

That said, hybrid cases pose a 
challenge to the system.  It is 
important not to give a single 
defendant a veto over use of the 
settlement process.  But where the 
Commission opts for a hybrid sett-
lement, it should ensure that it wins 
against the “hold-outs” in court and 

that “hold-outs” are not perceived 
to be able to free ride on the other 
defendants’ settlement.  At the 
same time, when adopting a sett-
lement decision in a hybrid case, 
the Commission must avoid crea-
ting the perception that the case 
has been prejudged against the 
“hold-outs.”

As to possible abuses, Mr. Snel-
ders noted that there was little indi-
cation that either side had abused 
the settlement process thus far.  He 
then considered several potential 
abuses.  On the part of the 
Commission, he discussed the 
potential for the Commission to 
hold back key exculpatory 
evidence; holding companies to 
ransom to settle borderline cases 
or, alternatively, refusing to settle 
straightforward cases; misusing 
settlement discussions/non-papers 
when reverting to the normal 
procedure; and drawing adverse 
inferences or “punishing” compa-
nies for failure to settle.  On the part 
of defendants, he considered 
whether it could be abusive for an 
immunity or leniency applicant to 
refuse to enter into exploratory 
settlement discussions (thereby 
potentially foreclosing this route for 
other defendants); entering the 
settlement process merely to see 
the Commission’s cards and walk 
away; delaying the settlement 
process; breaching the confidentia-
lity of the settlement process; and 
engaging in joint defense discus-
sions or coordination as regards 
settlement. 

…WHILE SETTLEMENT 
IS NOT A NEGOTIATION 
BUT A PRINCIPLED 
DISCUSSION ON FACTS 
AND LAW, THE 
COMMISSION MAY BE 
MORE WILLING TO 
FOCUS ON THE CORE 
OF AN INFRINGEMENT 
WHERE IT SEES AN 
OPPORTUNITY TO 
SETTLE.“
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T
he Institute of Competition Law is a 
think tank, founded in 2004 by 
Nicolas Charbit, PhD, with offi ces 

in Paris and New York. The Institute culti-
vates scholarship and discussion on anti-
trust issues through conferences and its 
publications, Concurrences Journal and 
the e-Competitions Bulletin. The Institute 
attracts government, business and 
academic attention to a broad range of 
subjects relating to competition law, regu-
lations and industrial economics. This 
focus on the antitrust fi eld allows the Insti-
tute to combine legal expertise with politi-
cal acumen. The Institute of Competition 
Law has become one of the few think 
tanks in Europe to have significant 
infl uence on antitrust policies.

Events
Since 2004, the Institute has held more 
than 200 events – conferences, lunch 
meetings, in-house seminars or private 
dinners – in Brussels, London, Paris, New 
York and Washington DC. Each event is 
supervised by an ad hoc steering commit-
tee in order to ensure independence, 
objectivity and academic excellence. 
Some of these events have helped to 
shape antitrust policies.
Papers of most of these events have been 
published in Concurrences Journal.

Intervenants
Joaquin Almunia, Scott Hemphill, Bill 
Kovacic, Kai-Uwe Kuhn, Frederic Jenny, 
Cecilio Madero, John Fingleton, Bruno 
Laserre, John Fingleton, etc. 
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