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This newsletter contains an overview of recent publications concerning intellectual property issues. The 

abstracts included below are as written by the author(s) and are unedited. 

IP & Antitrust 

Entering the innovation Twilight Zone: how patent and antitrust law must work together 

Jeffrey I. D. Lewis (Fried, Frank, Harris, Shriver & Jacobson LLP; Benjamin N. Cardozo School of Law) 

Maggie Wittlin (Columbia University – Law School) 

Vanderbilt Journal of Entertainment & Technology Law, Vol. 17, No. 3, 2015  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2622584  

 

Patent law and antitrust law have traded ascendancy over the last century, as courts and other 

institutions have tended to favor one at the expense of the other. In this Article, we take several steps 

toward stabilizing the doctrine surrounding these two branches of law. First, we argue that an optimal 

balance between patent rights and antitrust enforcement exists that will maximize consumer welfare, 

including promoting innovation and economic growth. Further, as Congress is the best institution to find 

this optimum, courts should enforce both statutes according to their literal text, which grants absolute 

patent rights but allows for more discretion in antitrust enforcement. Second, we propose three possible 

reasons for the historical conflict between these regimes: cultural cognition, political economy, and 

federal court structure. As a result, we propose two stabilizing solutions: research into culturally 

depolarizing communication techniques and a two-court ―Innovation Circuit.‖ 

The Commission decisions on Samsung and Motorola: the antitrust effects of  

licensing ‘SEPs’ 

Marco Lo Bue (Government of the Italian Republic (Italy) – Italian Competition Authority) 

Italian Antitrust Review. Vol. 2, No. 1 (2015) 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630045 

 

The fact that people are increasingly locked into their smartphones, tablets and other technological tools 

which put work, games and music at their fingertips has an impact not only on everyday life but also on 

competition issues. Indeed, in recent years, several courts and competition authorities have observed 

that patent holders may acquire a dominant position as their IP rights happen to be essential to 

implement a specific industry standard. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2622584##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2622584
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630045
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IP & Innovation 

The anti-commons revisited 

Jonathan Barnett (USC Gould School of Law) 

Harvard Journal of Law and Technology, 2015, Forthcoming  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2633695 

 

Intellectual property scholars and policymakers often assert that technology and creative markets suffer 

from ―anti-commons‖ (―AC‖) effects that restrain innovation within a web of conflicting intellectual property 

claims. A minority view asserts that market players have incentives and capacities to correct for AC 

effects through transactional solutions. To assess the relative merits of each side of this debate, I review 

a large and diverse body of empirical evidence relating to AC effects in contemporary and historical 

markets. I independently replicate the most controversial empirical findings, supplement additional 

research on selected markets, and provide a survey of all documented IP-pooling arrangements in U.S. 

markets since 1900. The weight of the evidence strongly favors the minority view. Evidence for AC 

effects is scarce while evidence that markets correct for AC effects is abundant. AC effects are typically 

preempted or mitigated through cooperative arrangements among small numbers of IP holders or 

transactional solutions devised by entrepreneurial intermediaries for large numbers of IP holders. This 

pattern recurs over a diverse array of markets and periods, including automobiles, petroleum refining, 

aircraft, and radio communications in the early to mid-20th century, and information and communications 

technology markets from the late 20th century through the present. Contrary to standard assumptions, 

there is little evidence that these markets experienced reduced or delayed innovation or output despite 

intensive levels of patent issuance and litigation. 

The impact of patent law on emerging technology 

W. Keith Robinson (Southern Methodist University – Dedman School of Law) 

Wake Forest Intellectual Property Law Journal, Forthcoming 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630972 

 

In the near future, emerging technologies will allow billions of everyday devices to be connected via the 

Internet. This increasingly popular phenomenon is referred to as the Internet of Things (―IoT‖). The 

Internet of Things is broadly defined as technology that allows everyday devices to (1) become ―smart‖ 

and (2) communicate with other smart devices. It is estimated that the market for smart devices, such as 

wearables, will grow to $70 billion dollars in the next ten years. Like many other emerging technologies, 

the entrepreneurs and companies developing these applications will seek patent protection for their 

inventions. In turn, the current U.S. patent system will present unique challenges for the IoT technologies. 

 

Many of the patent issues that were prevalent for Internet Age inventions will also be of concern with 

respect to IoT technology. Specifically, IoT technology raises issues concerning patentability, joint 

infringement and patent quality. This essay provides a brief overview of these issues and concludes that 

although patentability and divided infringement will present challenges for IoT, they are not 

insurmountable. Further, the essay concludes that the new United States Patent and Trademark Office 

(―USPTO‖) quality initiatives such as post grant procedures and the business method review will likely 

lead to the existence of IoT patents of reasonable scope.  

 

In sum, the Internet of Things presents tremendous potential for consumers. In addition, this emerging 

technology will present patent practitioners, policy-makers and scholars with the opportunity to observe, 

question and if necessary modify the patent system to promote innovation and continued growth in IoT 

technologies and applications. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2633695##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2633695
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630972
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IP & Litigation  

The California Supreme Court cements vigorous scrutiny of reverse-payment  

settlements (Cipro) 

Michael A. Carrier (Rutgers University School of Law – Camden) 

e-Competitions Bulletin, No. 73830, June 2015 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2627873 

 

On May 7, 2015, in a case involving the antibiotic Cipro, the California Supreme Court overturned a lower 

court decision granting summary judgment for defendants. On behalf of all seven Justices, Justice 

Kathryn Werdegar wrote an opinion that supported the U.S. Supreme Court‘s decision in FTC v. Actavis 

and filled in some of the holes left open by the Court, cementing vigorous scrutiny of agreements by 

which brand-name drug companies pay generics to delay entering the market. 

 

The California Supreme Court‘s decision was important for two primary reasons. First, it supported 

Actavis, offering a structured Rule of Reason that infers anticompetitive harm from an unexplained 

payment for delay and limits the justifications defendants can offer. 

 

Second, the Court supplemented Actavis. It filled in holes relating to burdens of proof and production. 

And it made clear that defendants bear the burden of production on evidence relating to litigation costs 

and payments for generic services. The Court also offered robust responses to defendants‘ arguments 

that antitrust scrutiny would harm innovation, chill generic challenges, and reduce the frequency of 

settlement. 

 

In offering the first appellate ruling since Actavis, and one that supported and buttressed the U.S. 

Supreme Court's ruling, the California Supreme Court's decision in Cipro promises to be influential. 

Bargaining power and patent damages 

J. Gregory Sidak (Criterion Economics, LLC) 

Stanford Technology Law Review, Vol. 19, No. 1, 2015 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2634152 

 

In patent-infringement litigation, if no established royalty for the patent in suit has emerged from multiple 

market transactions at a readily observable price, then the finder of fact needs to infer a reasonable 

royalty from the many factors identified in the Georgia-Pacific framework. The well-recognized problem 

with the Georgia-Pacific framework is that it poses many potentially relevant questions but does not say 

how the finder of fact should weight the answers. The case law offers no algorithm or decision tree for the 

finder of fact to follow. Courts find expert testimony inadmissible if it does not apply intellectually rigorous 

economic methods and principles to the facts and data of the case to produce results that are replicable 

and falsifiable. With modest effort, and without repudiating existing precedent, the courts can make the 

Georgia-Pacific framework far more coherent, predictable, and intellectually rigorous. From an economic 

perspective, that framework ultimately leads the finder of fact, first, to determine the gains from trade — 

which economists call ―surplus‖ — arising from a hypothetical, voluntary negotiation between a willing 

licensor and a willing licensee just before the moment of first infringement and, second, to divide that 

surplus between the licensor and licensee according to their relative bargaining power. For brevity and 

clarity, I call these two culminating steps the surplus-division principle. This principle is more reliable than 

purporting to set a reasonable royalty on the basis of a mathematical theory (such as the Nash 

bargaining solution) that is too abstract to fit the facts and data of the case. It is also more reliable than an 

expert‘s idiosyncratic and nonfalsifiable claim to have balanced the totality of the circumstances in light of 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2627873
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2634152##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2634152
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his professional experience. In contrast to both a theoretical black box and an expert‘s ipse dixit, the 

surplus-division principle uses elementary principles of microeconomics to give coherence to the 

Georgia-Pacific factors that courts have already defined and applied. The result enables the finder of fact 

to determine a licensor‘s minimum willingness to accept and a licensee‘s maximum willingness to pay for 

the patented technology, and thereby to define the bargaining range for a hypothetical negotiation. This 

method is robust across different factual scenarios and multiple defendants. 

Permanent injunctions in patent litigation after eBay: an empirical study 

Christopher B. Seaman (Washington and Lee University School of Law) 

Working Paper 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2632834 

 

The Supreme Court‘s 2006 decision in eBay v. MercExchange is widely regarded as one of the most 

important patent law rulings of the past decade. Historically, patent holders who won on the merits in 

litigation nearly always obtained a permanent injunction against infringers. In eBay, the Court 

unanimously rejected the prevailing ―general rule‖ that a prevailing patentee is entitled to an injunction, 

instead holding that lower courts must apply a four-factor test before granting such relief. Almost ten 

years later, however, significant questions remain regarding how this four-factor test is being applied, as 

there has there has been little rigorous empirical examination of eBay‘s actual impact in patent litigation. 

 

This Article helps fill this gap in the literature by reporting the results of an original empirical study of 

contested permanent injunction decisions in district courts for a 7½ year period following eBay. It finds 

that eBay has effectively created a bifurcated regime for patent remedies, where operating companies 

who compete against an infringer still obtain permanent injunctions in the vast majority of cases that are 

successfully litigated to judgment. In contrast, non-practicing entities almost always are denied injunctive 

relief. These findings are robust even after controlling for the field of patented technology and the 

particular court that decided the injunction request. It also finds that permanent injunction rates vary 

significantly based on patented technology and forum. Finally, this Article considers some implications of 

these findings for both participants in the patent system and policy makers. 

IP Law & Policy 

Patent punting: how FDA and antitrust courts undermine the Hatch-Waxman Act to avoid 

dealing with patents 

Rebecca S. Eisenberg (University of Michigan Law School) 

Daniel A. Crane (University of Michigan Law School) 

Michigan Telecommunications and Technology Law Review, Vol. 21, No. 2, 2015 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625240 

 

Under the Hatch-Waxman Act, patent law and FDA regulation work together to determine the timing of 

generic entry in the market for drugs. But FDA has sought to avoid any responsibility for reading patents, 

insisting that its role in administering the patent provisions of the Hatch-Waxman Act is purely ministerial. 

This gap in regulatory oversight has allowed innovators to use irrelevant patents to defer generic 

competition. Meanwhile, patent litigation has set the stage for anticompetitive settlements rather than 

adjudication of the patent issues in the courts. As these settlements have provoked antitrust litigation, 

antitrust courts have proven no more willing than FDA to address the merits of the underlying patent 

infringement actions, preferring to rely on misleading proxies such as the existence of a ―reverse 

payment‖ in the settlement agreement. Antitrust litigation is, at best, a belated and awkward mechanism 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2632834
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625240##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625240
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for correcting the effects of improperly delayed generic entry. But FDA is well-positioned to make timely 

determinations of which patents meet the statutory criteria for deferring generic entry. With proper staffing 

and resources, FDA could use its expertise in drug regulation to make rough assessments of the 

relationship between particular patents and the scope of FDA approval in NDAs and ANDAs quickly and 

cheaply, while leaving patent infringement remedies intact. Only those patents that FDA decides could 

reasonably be asserted against an unauthorized generic would lead FDA to stay approval of the generic 

pending litigation of the infringement action. The result would be a reduction in incentives to pursue 

dubious patent infringement claims, with a corresponding reduction in opportunities for anti-competitive 

settlements. 

Organizational innovations: the intersection of constitutional rights and economics of 

intellectual property law 

Seyed Reza Eftekhari (Islamic Azad University, Gonabad Branch) 

Working Paper 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2623721 

 

It is a permanent question whether the traditional copyright law should recognize novelties and research 

activities and protect them as individual rights along with organizational achievements as intellectual 

property. As suggested by some scholars, conventional wisdom holds that patents contribute to progress. 

However, both current IPR systems including powerful ones such as USA‘s, and international 

agreements overlooked two constitutionally recognized rights. The first is the huge bulk of research and 

production efforts by human resources and their creative ideas behind these, and the second is the 

common idea of consumers‘ welfare around the world. As a result, one unsettled point is how personal 

works and achievements, practically produced within organizational research programs or by individual 

innovations can be legitimate sources of only exclusive rights of those organizations. We pose the 

question whether personal research and working innovations a person makes, while he is bond with 

organizational obligations should be organization‘s assets or are they under his personal patent rights? 

Patents normally protect research products in scientific areas entailing huge investments such as HIV 

drugs, agricultural products, pharmaceutics and informational items as they are intellectual property that 

belong to corresponding operating bodies. Organizations today depend heavily on personal innovations 

of their human resources to develop new products and technologies. We, referring to some IP research 

and legal models, suggest that the ideas and innovative thoughts behind these copy righted products are 

subsidiary in relation to human resources. Conventional IP law has not yet come to the stand that local 

and global policies should take into account a kind of differentiation between these two factors as 

organizational assets. 

The original meaning of constitutional inventors: resolving the unanswered question of 

the MadStad litigation 

Alexander J. Kasner (Stanford Law School) 

68 Stanford Law Review Online 24 (2015) 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625314 

 

In litigation that garnered national attention, a ―garage inventor‖ of a new design for motorcycle 

windshields challenged the Leahy-Smith America Invents Act (AIA) as unconstitutional under the U.S. 

Constitution‘s Patent Clause. The basis of the challenge in the case — MadStad Engineering, Inc. v. U.S. 

Patent & Trademark Office — uncoils as a pleasing syllogism: the AIA transitioned the American patent 

system from first-to-invent to first-inventor-to-file. The plaintiff argued that the Patent Clause, in 

enumerating to Congress authority to grant patents, limited the right to ―inventors‖ who were the first, in 

time, to invent. To complete the circuit: a first-inventor-to-file system is unconstitutional insofar as it grants 

patent rights to inventors who were second to conceive but first to reach the patent office. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2623721
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2625314
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The suit was dismissed at the district court level on standing grounds, with the court relying almost 

entirely upon the newly minted precedent of Clapper v. Amnesty International, USA. The U.S. Court of 

Appeals for the Federal Circuit affirmed this dismissal last year. The central constitutional question of the 

suit, however, persists unresolved, as the appellate court took care ―not [to] reach MadStad‘s 

constitutional arguments.‖ Some critics have argued that the plaintiff‘s interpretation is impractical; others 

have contended that potential plaintiffs cannot demonstrate a sufficient causal link to the alleged injury 

suffered. In what follows, I use the MadStad litigation to draw out a concentrated analysis of what modern 

courts might consider dispositive for purposes of discerning the metes and bounds of the Patent Clause: 

the text and the original understanding. 

Copyright Law  

Copyright's digital deputies: DMCA-plus enforcement by internet intermediaries 

Annemarie Bridy (University of Idaho College of Law; Stanford University Center for Internet and Society) 

Forthcoming in John A. Rothchild (ed.), RESEARCH HANDBOOK ON ELECTRONIC COMMERCE 

LAW, Edward Elgar, 2016 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2628827 

 

In the years since passage of the Digital Millennium Copyright Act (―DMCA‖), the copyright industries 

have demanded that online intermediaries — both those covered by the DMCA and those falling outside 

the statute‘s ambit — do more than the law requires to protect their intellectual property rights. In 

particular, they have sought new ways to reach and shutter ―pirate sites‖ beyond the reach of United 

States law. Their demands have been answered through an expanding regime of nominally voluntary 

―DMCA-plus‖ enforcement.  

 

This chapter surveys the current landscape of DMCA-plus enforcement by dividing such enforcement into 

two categories: Type 1 and Type 2. Type 1 DMCA-plus enforcement is cooperation by DMCA-covered 

intermediaries over and above what is required for safe harbor. Type 2 DMCA-plus enforcement is 

cooperation by intermediaries whose activities fall outside the scope of the DMCA‘s safe harbors and 

who are not liable for their customers‘ copyright infringements under secondary liability rules.  

 

As the gap widens between what the law requires and what intermediaries are agreeing to do on a 

voluntary basis, there is reason to be concerned about the expressive and due process rights of users 

and website operators, who have no seat at the table when intermediaries and copyright owners 

negotiate ―best practices‖ for mitigating online infringement, including which sanctions to impose, which 

content to remove, and which websites to block without judicial intervention. 

IP & Development  

The TRIPS agreement and an experimental use exception for 'research tools' 

Chris Dent (Murdoch University – School of Law) 

Australian Economic Review, Vol 44(1), (2011) 73-8 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2626323 

 

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) is central to the 

operation of the global patent system. One criticism of the Agreement is that it too focused on the rights 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2628827
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2626323
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of intellectual property holders. A key aspect of this concern is the manner in which scientists and other 

researchers can use patented inventions in their research efforts. It is clear that the Agreement allows for 

some limited exceptions to the rights granted by national statutes, however, there has been very little in-

depth academic discussion of the limits of a TRIPS-compliant exception. The question at the core of this 

article is whether the TRIPS Agreement allows for a research use exception to be broad enough to 

include research with an invention — what loosely may be described as a ‗research tools exception‘. 

IP & Asia  

The interplay between competition law and intellectual property rights in the Indian 

healthcare sector 

Murali Neelakantan (Independent) 

NLS Business Law Review, Forthcoming 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2631975 

 

There has been very little research published on the effect of brands, design and trade dress on 

extension of patent monopolies. This paper explores how brand names, design and trade dress have the 

effect of creating barriers to competition in the Indian Healthcare market. Another consequence of the 

combination of brands and patents is the compliance risk for doctors to whom these drugs are being 

marketed. The paper concludes with some recommendations to address these issues and a call for 

deeper research into the Indian healthcare market, primarily from a competition law standpoint. 

FRAND in India: The Delhi High Court's emerging jurisprudence on royalties for standard-

essential patents 

J. Greogry Sidak (Criterion Economics, LLC) 

10 Journal of Intellectual Property Law & Practice 609 (2015) 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2631764 

 

Indian jurisprudence on fair, reasonable, and nondiscriminatory (FRAND) licensing practices for 

standard-essential patents (SEPs) is at a relatively nascent stage. Unlike U.S. and EU courts, which have 

dealt with cases concerning calculating a FRAND royalty for a considerable time, Indian courts and the 

Indian antitrust authority — the Competition Commission of India (CCI) — have only just begun to decide 

such cases. In its initial orders in the first two antitrust complaints concerning SEPs, the CCI seemed to 

favor using the smallest salable patent-practicing component (SSPPC) as the royalty base to determine a 

FRAND royalty. However, in the short time since the CCI‘s orders, the Delhi High Court has rendered 

contrary decisions in two SEP infringement suits. The Delhi High Court‘s decisions use the value of the 

downstream product as a royalty base and rely on comparable licenses to determine a FRAND royalty. 

The Delhi High Court‘s decisions are not only consistent with sound economic principles, but also 

indicate that the court is responding to the judicial and industry trends in the rest of the world. Because 

the CCI is still investigating the antitrust complaints with respect to the same SEPs, the CCI could benefit 

from considering the legal and economic arguments in the Delhi High Court‘s decisions. It would be 

counterproductive for the emerging FRAND jurisprudence in India if the judiciary and the competition 

authority take opposing views toward the rights of SEP holders and SEP implementers. 

 

 

 

 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2631975
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2631764


 

 
 
 IP Literature Watch  |  8 

Other IP Topics  

Developments in synthetic biology are altering the IP imperatives of biotechnology 

Christopher M. Holman (University of Missouri – Kansas City School of Law) 

17 Vanderbilt J. Ent. & Tech. L. 385 (2015) 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2623153 

 

While the accomplishments of the biotechnology industry have been substantial, recent technological 

advances promise to dramatically increase the power and utility of the discipline over the coming years. 

The term ―synthetic biology‖ has been coined to describe the application of these powerful new tools to 

the engineering of synthetic genetic sequences and organisms. In essence, synthetic biology represents 

the next iteration in the ongoing evolution of biotechnology, and hopes run high that in time, the fruits of 

synthetic biology will dwarf the past successes of conventional biotechnology. There is, however, some 

concern that the current patent-centric approach to Intellectual Property (IP), which has for years been 

the norm in biotechnology, is ill-suited for the needs of synthetic biologists and synthetic biology 

companies. This Article addresses these concerns and considers potential modifications to the IP system 

that might render it better suited to promote progress in synthetic biology. The Article begins with an 

overview of conventional biotechnology, including a discussion of the critical role IP has played in the 

growth and development of the conventional biotechnology industry. Next it describes the ongoing 

synthetic biology revolution, as illustrated by specific examples of various types of synthetic biology 

companies and user-innovators. The Article then explores the emerging IP imperatives of synthetic 

biology, highlighting numerous deficiencies under the current IP regime. It concludes with suggestions for 

adapting IP to the imperatives of synthetic biology, including a proposal to enlist copyright in the 

protection of synthetic biology innovations. 

TRIPS and climate change in the international economic order 

Agnieszka A. Machnicka (VU University Amsterdam – Faculty of Law) 

Forthcoming in: H. Ullrich, R.M. Hilty, M. Lamping, J. Drexl (Eds.), TRIPS plus 20. From Trade Rules to 

Market Principles, Springer, 2016, Series: MPI Studies on Intellectual Property and Competition Law 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2628175 

 

This article analyses the relationship between the industrial property protection system, as introduced by 

the TRIPS Agreement, and international arrangements relating to climate change. It aims at providing a 

picture of how legal, structural and policy-related divergences and convergences between both domains 

influence the achievement of environmental goals. The difficulties in pursuing climate change mitigation 

objective are often attributable to the exclusivity of patent rights, resulting in unavailability of needed 

technologies. Patent law, as one of the elements of the climate change mitigation scenario, if supported 

by adequate regulatory framework and effectively employed within the context of the climate change 

normative structure (the UNFCCC and the Kyoto Protocol), can contribute to achieving mitigation and 

adaptation goals. 

Fashion, IPR & the emerging designer 

Ronojoy Basu (Independent) 

Working Paper 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2635087 

 

The nexus that fashion shares with Intellectual Property Law, and the many resultant legal questions that 

originate from this relationship are well documented. Fashion, in addition to Trademark law, falls 

principally within the penumbral area where Copyright and Design Law coincide. This gives rise to a 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2623153
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2628175
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2635087
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number of questions with regard to registration under the right laws, the sharing of rights, safeguards 

against Intellectual Property pilferage, counterfeiting, and the problem of knock-offs. This article focuses 

specifically on the contractual options that small or emerging fashion houses, designers, and fashion 

start-ups have with respect to protecting the intellectual property latent in their creations, particularly in 

light of relevant legislation and precedents, both Indian and foreign. This article explores, among other 

things: the many contracts relevant to the fashion industry; licensing; non-disclosure; agency and 

distributorship; and finally, what to keep in mind while drafting any such contracts or agreements from the 

perspective of small designers and emerging fashion agencies. 
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