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Emerging HAMP-related lawsuits

Several lawsuits have recently been filed against mortgage loan servicers participating in the Home
Affordable Modification Program (HAMP) alleging that servicers are not meeting their obligations. HAMP
was designed to help financially struggling homeowners avoid foreclosure by modifying loans so that
payments are affordable for borrowers in the near term and sustainable over the long term.

The program aims to provide consistent loan modification guidelines for the mortgage industry and to
provide incentives for borrowers, servicers, and investors to participate. To be eligible for a HAMP loan
modification, a borrower must, in addition to meeting other criteria, be either delinquent on their mortgage
or facing an imminent risk of default. Once approved, the borrower must complete a three-month trial
period to demonstrate that they can meet their modified monthly loan payment. They also must submit to
the servicer certain required documentation before the modification becomes permanent. As of March
2010, only about 25 percent of trial modifications have made it to permanent status.’

Recent claims against loan servicers

The class action lawsuits filed against HAMP loan servicers allege breach of contract and other claims,
including:

» Claims that the servicer failed to modify loans and perform its obligations under HAMP. For example, a
class action was brought against Bank of America alleging that borrowers were informed, erroneously, that
they have to be in default before being eligible for a HAMP modification. The complaint alleged that Bank of
America had an incentive not to modify loans, because modification might cause it to repurchase more
loans, collect lower servicing fees, or assess lower default charges on its financial statements because
fewer payments would be deemed late.?

' Servicer Performance Report Through March 2010, Making Home Affordable Program.
http://www.makinghomeaffordable.gov/docs/Mar%20MHA%20Public%20041410%20TO%20CLEAR.PDF. Calculated as the
cumulative total number of permanent modifications started through March 2010, divided by the cumulative total number of trial
modifications started through December 2009 (i.e., the total number that would be seasoned at least three months as of March
2010).

2 Kahlo et al v. Bank of America NA et al, case number 2:2010cv00488, filed March 22, 2010, Western Washington District
Court.



» Claims that loan servicers failed to fulfill their agreements to make trial loan modifications permanent after

the borrower allegedly had met the documentation and payment requirements of the trial period. Similar
class action lawsuits were brought against four loan servicers by the National Consumer Law Center.?

» Claims that lenders failed to provide borrowers with notice that they were denied access to HAMP loan

modifications and denied borrowers their right to contest the denials. For example, the Legal Aid Society of

New York City filed suit against Aurora Loan Services alleging, among other things, that Aurora wrongfully

denied Plaintiffs access to the benefits of HAMP by refusing to evaluate their non-GSE loans for
modification, even when borrowers requested to be considered under HAMP; took foreclosure actions

against borrowers who asked for a HAMP modification; offered certain borrowers forbearance agreements

that violate the HAMP program guidelines; and failed to guarantee a modification even when the borrower

fully complied with the terms of the forbearance agreement.”4

» Claims of unfair and deceptive loan modification agreements and inadequate or incompetent customer
service. For example, the Attorney General of Ohio filed suit alleging that servicers failed to provide
borrowers with timely and affordable loan modifications to prevent foreclosures.®

Uncertain economic damages

The potential economic damages in such cases might include the foregone benefits from reduced
interest payments or principal forgiveness that may come with a loan modification, or the costs of a
foreclosure that a borrower might have avoided had their loan been modified. Establishing the potential
class sizes and amounts of damages in such claims would be very challenging because available data
are limited. For example, in cases alleging that a servicer failed to offer modifications to eligible
borrowers, it would be difficult to estimate the number of borrowers who might have qualified for a loan
modification but did not receive one. While servicers can readily identify loans that are actually in default,
determining which of those loans may be candidates for modification hinges on information about the
borrower’s income, assets, and debts as well as their willingness to cure the default. Such information is
not available to servicers if the borrower has not applied for a loan modification. However, data on the
number of modifications completed relative to the number of borrowers who applied can help to
determine the pool of parties potentially aggrieved.

In addition, any estimates of damages would have to be discounted appropriately to account for the high
rate of failure of modified loans. The latest government HAMP data indicates that the share of modified
mortgages that became 60 days or more delinquent is about 15 percent within three months after
modification, one-third within six months, and one-half within nine months. Such high re-default rates
indicate that modifications may merely defer rather than prevent foreclosure in many cases.®

® The following were filed in United States District Court for the District of Massachusetts: Bosque et al v. Wells Fargo, case
number 4:2010cv10311, filed February 23, 2010; Johnson et al v. BAC Home Loans Servicing, a subsidiary of Bank of
America N.A., C.A. No. 10-10316, filed February 23, 2010; Durmic et al v. J.P. Morgan Chase Bank N.A., case number
1:2010cv10380, filed March 3, 2010; and Reyes et al v. IndyMac Mortgage Services, F.S.B., a division of OneWest Bank
F.S..B, case number 1:2010cv10389, filed March 4, 2010. Similar allegations are made in Wright v. Bank of America, case
number 1-10-CV-166846, filed March 18, 2010 in the Superior Court of the State of California, County of Santa Clara.

* Edwards et al v. Aurora Loan Services, LLC et al, filed November 9, 2009, in the United States District Court for the District of
Columbia. This suit also names the US Treasury Department, the Federal Housing Finance Agency and Fannie Mae as
defendants, under the theory that the contract Aurora signed with Fannie Mae, which acted as a financial agent of the US
Government, to participate in HAMP denied the plaintiffs’ rights to due process.

5 State of Ohio v. Barclays Capital Real Estate Inc., dba HomEq Servicing, case number 09 10136, filed December 16, 2009,
Montgomery, Ohio. The Ohio Attorney General also filed similar suits, not directly related to HAMP, against American Home
Mortgage Servicing Inc. and Carrington Mortgage Services, LLC.

® OCC and OTS Mortgage Metrics Report, Fourth Quarter 2009, published March 2010.
http://www.ots.treas.gov/?p=Mortgage%20Metrics%20Report

Charles River Associates

[ 2



About the Financial Economics Practice at CRA

CRA’s Financial Economics Practice provides economic and financial analysis and advice to financial
institutions, financial regulators, and counsel representing financial institutions. Our experts are skilled in
quantitative modeling and econometrics, particularly as applied to issues in credit and compliance risk in

primary and secondary consumer lending markets.

Contacts

Marsha J. Courchane, PhD
Vice President and Practice Leader

+1-202-662-3804
mcourchane@crai.com

David Skanderson, PhD
Principal
+1-202-662-3955
dskanderson@crai.com

David Kogut
Principal
+1-202-662-3889
dkogut@crai.com

Alex Stricker
Principal
+1-202-662-7890
astricker@crai.com

www.crai.com/financialeconomics

The conclusions set forth herein are based on independent research, and publicly available material. The views expressed
herein do not purport to reflect or represent the views of Charles River Associates or any of the organizations with which
the authors are affiliated. The authors and Charles River Associates accept no duty of care or liability of any kind
whatsoever to any party, and no responsibility for damages, if any, suffered by any party as a result of decisions made, or
not made, or actions taken, or not taken, based on this paper. If you have questions or require further information
regarding this issue of CRA Insights: Financial Economics, please contact the contributor or editor at Charles River
Associates. This material may be considered advertising. Detailed information about Charles River Associates, a

registered trade name of CRA International, Inc., is available at http://www.crai.com.

Copyright 2010 Charles River Associates

Charles River Associates

[ 3


http://www.crai.com/ProfessionalStaff/listingdetails.aspx?id=1384
mailto:mcourchane@crai.com
http://www.crai.com/ProfessionalStaff/listingdetails.aspx?id=10276
mailto:dskanderson@crai.com
http://www.crai.com/ProfessionalStaff/listingdetails.aspx?id=7554
mailto:dkogut@crai.com
http://www.crai.com/ProfessionalStaff/listingdetails.aspx?id=8416
mailto:astricker@crai.com
http://www.crai.com/ConsultingExpertise/content.aspx?tID=624

	Emerging HAMP-related lawsuits 
	Recent claims against loan servicers
	Uncertain economic damages
	About the Financial Economics Practice at CRA
	Contacts



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


