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1. Introduction
7KH(&-Intel judgment provides a strong
HQGRUVHPHQWIRUERWKDQHȞIHFWVEDVHGDQDO\VLV
DQGWKHDVHȞȑFLHQWFRPSHWLWRUSULQFLSOH for the
DSSOLFDWLRQRIDUWLFOH7)(8,WLVSDUWLFXODUO\
remarkable that the Court made very broad
statements in this regard, making it clear
WKDWDUWLFOH7)(8LVQRWPHDQWWRSURWHFW
OHVVHȞȑFLHQWFRPSHWLWRUV$VH[SODLQHGLQWKH
judgment, competition on the merits may, by
GHȑQLWLRQOHDGWRWKHGHSDUWXUHRIOHVVHȞȑFLHQW
FRPSHWLWRUVIURPWKHPDUNHWDQGDUWLFOH
7)(8 VSXUSRVHLVQRWǘto ensure that competitors
OHVVHȚȍFLHQWWKDQWKHXQGHUWDNLQJZLWKWKHGRPLQDQW
position should remain on the marketǙ3 Intel is by all
PHDQVDIDUUHDFKLQJMXGJPHQWRQLPSRUWDQW
SULQFLSOHV
1 Judgment of the Court (Grand Chamber) of 6 September 2017,
Intel Corp. v European Commission, Case C-413/14 P (hereafter “ECJ
Intel judgment”).
2 In this article, I make a distinction between the “as-eﬃcient competitor principle” and the “as-eﬃcient competitor test”. The “principle” is meant to designate the general consideration that article
102 TFEU is not meant to protect competitors that are less-eﬃcient as the dominant company. The as-eﬃcient competitor test
is a narrower test aimed at establishing whether an as-eﬃcient
competitor can eﬀectively match the oﬀer made by the dominant
company. In the case of loyalty rebates, the as-eﬃcient competitor
test can be performed by checking whether a company that has
the same cost structure as the dominant company is able to profitably match the dominant company’s oﬀer, when all rebates that
the customer would lose in case it switched supplier, are applied to
the contestable share of the customer’s demand.
3 ECJ Intel judgment, para. 133 and 134.
4 As explained in Assimakis Komninos’s paper in this symposium,
“Intel: The ECJ Finally Speaks – Time to Listen”, Intel should be seen
as a programmatic or framework judgment, which pronounces

Nevertheless the Commission has so far been
rather ambivalent on how to interpret and
SUDFWLFDOO\LPSOHPHQWWKH(&-IntelMXGJPHQW
:KLOH'*&RPSHWLWLRQFDQQRWLJQRUHWKHYHU\
clear principles set forth in the judgment, for the
time being, it does not appear to embrace them
HLWKHU WRVD\WKHOHDVW )RULQVWDQFHLQKLVPXFK
DQWLFLSDWHGVSHHFKDWWKH&5$FRQIHUHQFHWKDWWRRN
SODFHWZRPRQWKVDȻWHUWKH(&-Intel judgment,
'LUHFWRU*HQHUDO/DLWHQEHUJHUPLQLPLVHGWKH
LPSRUWDQFHRIWKHDVHȞȑFLHQWFRPSHWLWRUWHVW
which the Commission will use “where suitable”,
and totally ignores the strong endorsement by
WKH(&-RIWKHDVHȞȑFLHQWFRPSHWLWRUSULQFLSOH5
&RPPXQLFDWLRQRQWKLVWRSLFE\RWKHU'*
&RPSHWLWLRQRȞȑFLDOVKDVVRIDUEHHQXQXVXDOO\
OLPLWHGVXSSRVHGO\WRDYRLGH[SUHVVLQJGLVVHQWLQJ
LQWHUQDOYLHZV*LYHQWKDWWKH(&-Intel judgment
gave a remarkably strong endorsement of the
&RPPLVVLRQ V*XLGDQFH3DSHURQH[FOXVLRQDU\
abuses, the Commission's ambivalence is in my
view a missed opportunity for the Commission
WRXQDPELJXRXVO\UHDȞȑUPWKHUHOHYDQFH
DQGLPSRUWDQFHRIWKH*XLGDQFH3DSHUIRULWV
HQIRUFHPHQWRIDUWLFOH7)(8
fundamental principles, and leaves the Commission with the opportunity and ﬂexibility to use the appropriate tools to apply these
principles in the context of an eﬀects-based analysis.
5 Nicolas Petit, “The case of the European Commission’s curious
interpretation of the Intel Judgment”, Competition Law and Policy
Debate, volume 4, issue 1, February 2018, p. 98.
6 Communication from the Commission: Guidance on its enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings. OJ C 45, 24.2.2009,
p. 7–20 (hereafter, the “Guidance Paper”).
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0RUHRYHULQWKHUHFHQW4XDOFRPPFDVHLQZKLFK
the Commission found that Qualcomm infringed
DUWLFOH7)(8E\RȞIHULQJH[FOXVLYLW\UHEDWHVWR
$SSOHIRU/7(EDVHEDQGFKLSVHWVWKH&RPPLVVLRQ
GLGQRWLPSOHPHQWDQDVHȞȑFLHQWFRPSHWLWRU
WHVW KHUHDȻWHUǘ$(&WHVWǙ 7KH&RPPLVVLRQ
GHHPHGVXȞȑFLHQWWRUHMHFWWKH$(&WHVWVXEPLWWHG
by Qualcomm, and to rely instead on internal
GRFXPHQWVIURP$SSOHZLWKRXWFRQGXFWLQJLWV
RZQ$(&WHVW,WWKXVVHHPVWKDWDFFRUGLQJWRWKH
&RPPLVVLRQWKHȑQGLQJRIDQDEXVHZDVFOHDU
enough without any need for checking whether
WKHFRQGXFWZRXOGSDVVWKHDVHȞȑFLHQWFRPSHWLWRU
WHVW5HPDUNDEO\WKH&RPPLVVLRQDSSHDUVWR
believe that this approach is fully in line with the
(&-IntelMXGJPHQW8
7KH&RPPLVVLRQ VFXUUHQWSRVLWLRQWKHUHIRUH
UDLVHVWKHTXHVWLRQRIKRZRQHVKRXOGFRQVLGHU
ZKHWKHUDSUDFWLFHXQGHULQYHVWLJDWLRQH[FOXGHV
DQDVHȞȑFLHQWFRPSHWLWRUIROORZLQJWRWKHOHWWHU
DQGVSLULWRIWKH(&-IntelMXGJPHQW,QRWKHU
words, what is the standard under which the
H[FOXGHGFRPSHWLWRUZRXOGEHFRQVLGHUHGǘDV
HȞȑFLHQWǙ"%DVHGRQWKHOLPLWHGSXEOLFLQIRUPDWLRQ
currently available, the implicit standard that
the Commission applied in Qualcomm does not
appear to be very high, since the Commission
seems to consider that it is entirely in its discretion
ZKHWKHUWRFRQGXFWDQDVHȞȑFLHQWFRPSHWLWRUWHVW
and that it may instead rely on other evidence that
PD\QRWGLUHFWO\DGGUHVVWKLVTXHVWLRQ9
In light of these developments and recent
OHDUQLQJVIURPWKHHFRQRPLFOLWHUDWXUH,ȑUVW
EULHȠO\GLVFXVVEHORZWKHUROHRIWKH$(&WHVWLQ
H[FOXVLYLW\UHEDWHFDVHV,WKHQKLJKOLJKWDIHZ
SUDFWLFDOLPSOLFDWLRQVIRUKRZWKH$(&WHVWVKRXOG
EHFRQGXFWHGZKHQDVVHVVLQJZKHWKHUH[FOXVLYLW\
UHEDWHVDUHDQWLFRPSHWLWLYH

7 European Commission’s press release, 24 January 2018, “Antitrust:
Commission ﬁnes Qualcomm €997 million for abuse of dominant
market position”, IP/18/421 (hereafter, “European Commission’s
press release of 24 January 2018”).
8 See e.g. Commissioner Vestager’s speech of 25 January 2018,
“Fairness and competition”, GCLC Annual Conference, Brussels
(hereafter, “Commissioner Vestager’s speech of 25 January 2018”).
9 In particular, the Commission gave signiﬁcant weight to internal
documents from Apple (see European Commission’s press release
of 24 January 2018).
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 7KH5ROHRIWKH$V(ȞȑFLHQW&RPSHWLWRU
Test
2.1 The AEC Test is one useful element of a
broader theory of harm
$VFOHDUO\VHWRXWLQWKH&RPPLVVLRQ V*XLGDQFH
3DSHUWKHDVHȞȑFLHQWFRPSHWLWRUWHVWLVDQ
LQSXWZKLFKȑWVZLWKLQDZLGHUWKHRU\RIKDUP
6KRZLQJDQLQIULQJHPHQWUHTXLUHVHVWDEOLVKLQJ
DQWLFRPSHWLWLYHIRUHFORVXUHLHIRUHFORVXUHRI
FRPSHWLWRUVWKDWZRXOGUHVXOWLQFRQVXPHUKDUP
6KRZLQJRQWKHEDVLVRIDQDVHȞȑFLHQWFRPSHWLWRU
WHVWWKDWDFRPSHWLWRUWKDWLVDVHȞȑFLHQWDVWKH
dominant company cannot match the dominant
FRPSDQ\ VRȞIHULVWKXVMXVWRQHVWHSLQWHVWLQJ
WKHWKHRU\RIKDUP6KRZLQJWKDWWKLVIRUHFORVXUH
ZRXOGKDUPFXVWRPHUVDOVRUHTXLUHVHVWDEOLVKLQJ
that the conduct is of such magnitude, and market
FRQGLWLRQVDUHVXFKWKDWLWZRXOGHȞIHFWLYHO\
IRUHFORVHDQDVHȞȑFLHQWFRPSHWLWRUIURPWKH
PDUNHWWRWKHGHWULPHQWRIFRQVXPHUV,QSUDFWLFH
VXFKDȑQGLQJRIFRQVXPHUKDUPZLOOWKXVGHSHQG
on a variety of factors, such as the share of the
market covered by the practices, the power of
the incentives provided by the rebates and the
VL]HRIWKHQRQFRQWHVWDEOHVKDUHRIGHPDQGWKH
importance of economies of scale and the intensity
RIGRZQVWUHDPFRPSHWLWLRQ
:KLOHWKHDVHȞȑFLHQWFRPSHWLWRUSULQFLSOHKDV
EHHQVWURQJO\HQGRUVHGE\WKH(&-Intel judgment,
recent developments in the economic literature
PD\VHHPWRFDOOLQWRTXHVWLRQWKHUHOHYDQFHRI
WKHDVHȞȑFLHQWFRPSHWLWRUWHVWLQWKHFRQWH[WRI
H[FOXVLYLW\UHEDWHV,QGHHGHFRQRPLFPRGHOVKDYH
LGHQWLȑHGVSHFLȑFVLWXDWLRQVZKHUHH[FOXVLRQRIDQ
DVHȞȑFLHQWFRPSHWLWRUFDQWDNHSODFHZLWKRXWWKH
GRPLQDQWFRPSDQ\SULFLQJEHORZFRVW In such
situations, an asymmetry between the incumbent
DQGWKHQHZHQWUDQWPD\SUHYHQWDQDVHȞȑFLHQW
FRPSHWLWRUIURPHȞIHFWLYHO\FRXQWHULQJWKH
GRPLQDQWFRPSDQ\ VRȞIHUHYHQLIWKHGRPLQDQW

10 Damien Neven, “A structured assessment of rebates contingent
on exclusivity”, Competition Law and Policy Debate, vol. 1, issue 1,
February 2015, p.86.
11 For a detailed review of such models, see e.g. Chiara Fumagalli and
Massimo Motta, “On the Use of Price-cost Tests in Loyalty Discounts
and Exclusive Dealing Arrangements: Which Implications from
Economic Theory Should Be Drawn?”, Antitrust Law Journal, Volume
81, Issue 2, 2017, p. 537.
12 This asymmetry may for instance result from a ﬁrst-mover advantage of the dominant company (that has already sunk the ﬁxed
cost of entry) and coordination failure among buyers, or from the
ﬁnancial constraints that the new entrant may face.
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FRPSDQ\SULFHVDERYHFRVW)XUWKHUPRUHDOHVV
HȞȑFLHQWFRPSHWLWRUPD\VWLOOH[HUWDFRPSHWLWLYH
constraint on the dominant company, so that the
H[FOXVLRQRIVXFKDFRPSHWLWRUFRXOGDOVROHDGWR
KLJKHUSULFHVIRUFXVWRPHUV

7KHDVHȞȑFLHQW
competitor test provides
a strong disciplining
mechanism for the
&RPPLVVLRQ
7KLVKDVOHGVRPHOHDGLQJVFKRODUVDQGHFRQRPLVWV
WRDGYRFDWHDJDLQVWWKHXVHRISULFHFRVWWHVWVLQ
WKHFRQWH[WRIFRQGLWLRQDOUHEDWHVJLYHQWKDWVXFK
WHVWPD\OHDGWRERWKW\SH RYHUHQIRUFHPHQW 
DQGW\SH XQGHUHQIRUFHPHQW HUURUV1RWDEO\
my esteemed colleague Steve Salop has proposed
an alternative approach based on a raising rivals’
FRVWIUDPHZRUN,QWKLVIUDPHZRUNH[FOXVLYLW\
rebates make it harder for potential entrants
DQGH[LVWLQJFRPSHWLWRUVWRFRPSHWHHȞIHFWLYHO\
thereby reducing the competitive pressure on
the dominant company, which may result in
higher prices even if the foreclosed competitor
LVOHVVHȞȑFLHQWWKDQWKHGRPLQDQWFRPSDQ\7KH
focus under a raising rivals cost framework is on
the magnitude of the foreclosure and possible
FRQVXPHUKDUP2QWKLVEDVLV3URIHVVRU6DORS
argues that “[t]raditional rule of reason and antitrust
LQMXU\DQDO\VHVFDSWXUHDQWLFRPSHWLWLYHFRQVXPHU
harm from [Conditional Pricing Practices] better and
more consistently than a price-cost test.”15
,QWHUHVWLQJO\WKHXVHRIWKH$(&WHVWZLWKLQDZLGHU
WKHRU\RIKDUPDVPDQGDWHGLQWKH*XLGDQFH
3DSHUDOVRHQVXUHVWKDWDSURSHUIRFXVLVSODFHGRQ
13 The AEC test, deﬁned narrowly, is passed when the eﬀective
price is above the cost of the dominant company. In the case of
rebates, the eﬀective price is deﬁned as the list price oﬀered by the
dominant company, minus the rebate that the customer loses by
switching (where the rebate is applied over the contestable share
of sales).
14 Steven C. Salop, “The Raising Rivals' Cost Foreclosure Paradigm,
Conditional Pricing Practices, and the Flawed Incremental Pricecost Test”, Antitrust Law Journal, Volume 81, Issue 2, 2017, p. 371.
15 See also Derek W. Moore and Joshua D. Wright, “Conditional discounts and the law of exclusive dealing”, George Mason Law Review,
Vol. 22:5, 2015, p. 1205.

IRUHFORVXUHDQGFRQVXPHUKDUPEHIRUHȑQGLQJDQ
infringement, just as it is with a raising rivals’ cost
IUDPHZRUN$GLȞIHUHQFHKRZHYHULVWKDWXQGHUDQ
DVHȞȑFLHQWFRPSHWLWRUSULQFLSOHH[FOXVLRQRIDOHVV
HȞȑFLHQWFRPSHWLWRUVVKRXOGQRWLQSULQFLSOHEH
FRQVLGHUHGDVFRQVWLWXWLQJDQLQIULQJHPHQW
When choosing a rule aimed at providing guidance
WRȑUPVIURPDQH[DQWHSHUVSHFWLYHWKHUHLVD
good reason to depart from an approach aimed
at considering as anticompetitive any conduct
WKDWFRXOGKDUPZHOIDUH:KLOHLWLVWUXHWKDW
DQWLFRPSHWLWLYHHȞIHFWVFDQWDNHSODFHLQDYDULHW\
of situations, even in some instances when the
$(&WHVWLVSDVVHGWKLVGRHVQRWPHDQWKDWDUXOH
WKDWLJQRUHVWKH$(&WHVWLVVXSHULRUWRDUXOHWKDW
SURYLGHVDVDIHKDUERXUEDVHGRQWKHDVHȞȑFLHQW
FRPSHWLWRUWHVW,QGHHGDSXUHFDVHE\FDVH
analysis without clear rules provides little guidance
WRȑUPVDQGKHQFHULVNVGLVFRXUDJLQJSUR
FRPSHWLWLYHEHKDYLRXU&RPSHWLWLRQIRUH[FOXVLYLW\
enhances rivalry,DQGKHQFHKDYLQJVDIHKDUERXUV
WKDWȑUPVFDQLPSOHPHQWHQVXUHVWKDWVXFK
FRPSHWLWLRQWDNHVSODFHZKHQH[FOXVLYLW\LVXVXDOO\
QRWDQWLFRPSHWLWLYH
)XUWKHUPRUHWKHDVHȞȑFLHQWFRPSHWLWRUWHVW
provides a strong disciplining mechanism for the
&RPPLVVLRQ,QGHHGRQHZRXOGZDQWWRDYRLG
WKH&RPPLVVLRQKDYLQJWRFRQGXFWDIXOOEORZQ
investigation every time a complaining competitor
LVH[FOXGHGIURPWKHPDUNHW([FOXVLRQLVDQRUPDO
RXWFRPHRIFRPSHWLWLRQRQWKHPHULWVOHVV
HȞȑFLHQWFRPSHWLWRURȻWHQVLPSO\JHWGULYHQRXW
RIWKHPDUNHWDVDUHVXOWRIFRPSHWLWLRQ Risks
RIW\SHHUURUDUHWKXVKLJKJLYHQWKHGLȞȑFXOW\RI
GHWHUPLQLQJZKHWKHUWKHH[FOXVLRQZDVWKHUHVXOW
of anticompetitive conduct, or just the result of
VXFKFRPSHWLWLRQRQWKHPHULWV)XUWKHUPRUH
ZKLOHLWLVFRUUHFWWKDWWKHH[FOXVLRQRIDOHVV
HȞȑFLHQWFRPSHWLWRUPD\LQVRPHLQVWDQFHVUHOHDVH
DFRQVWUDLQWRQWKHPRVWHȞȑFLHQWFRPSHWLWRU
DUWLȑFLDOO\PDLQWDLQLQJOHVVHȞȑFLHQWFRPSHWLWRUV
LQSODFHPD\DOVRFURZGRXWPRUHHȞȑFLHQWHQWU\,W
16 See e.g. Hans Zenger, “Loyalty Rebates and the Competitive Process”, Journal of Competition Law & Economics, Vol. 8, No. 4, 2012, pp.
717-768. For a recent review of the empirical literature on the eﬀect
of conditional pricing practices, which identiﬁes a range of both
pro- and anticompetitive outcomes, see Bogdan Genchev and
Julie Holland Mortimer, “Empirical Evidence on Conditional Pricing
Practices: A Review” Antitrust Law Journal, Volume 81, Issue 2, 2017,
p. 343.
17 David H. Autor, David Dorn, Lawrence F. Katz, Christina Patterson,
and John Van Reenen, “The Fall of the Labor Share and the Rise of
Superstar Firms”, NBER Working Paper, No. w23396, May 2017.
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thus seems natural to focus enforcement resources
on the more harmful conduct, which consists in
WKHH[FOXVLRQRIDVHȞȑFLHQWFRPSHWLWRUV7KH$(&
WHVWDOORZVWRLGHQWLI\VXFKH[FOXVLRQDQGSURYLGHV
FOHDUJXLGDQFHWRGRPLQDQWȑUPV LQFRQWUDVWD
rule that says that rebates can also be considered
DQWLFRPSHWLWLYHLIWKH\OHDGWRWKHH[FOXVLRQRI
OHVVHȞȑFLHQWFRPSHWLWRUVGRHVQRWSURYLGHFOHDU
guidance to companies determining their pricing
SROLFLHV 
)LQDOO\LWLVRȻWHQVDLGWKDWH[FOXVLYLW\UHEDWHVDUH
GLȞIHUHQWIURPSXUHSULFLQJSUDFWLFHVEHFDXVHWKH
LQWHQWLVWRH[FOXGHDQGKHQFHSULFLQJWHVWVDUH
OHVVUHOHYDQWLQWKHFRQWH[WRIH[FOXVLYLW\UHEDWHV
+RZHYHUWKHVDPHH[FOXVLRQDU\PHFKDQLVPV
DUHDWSOD\IRUH[FOXVLYLW\UHEDWHVDVIRUSULFLQJ
practices such as predation, and a strong
FRQFHSWXDOGLȞIHUHQFHLQWKHWUHDWPHQWRIERWK
W\SHVRISUDFWLFHVLVWKXVQRWMXVWLȑHGIURPDQ
HFRQRPLFSRLQWRIYLHZ In other words, there is no
VRXQGEDVLVIRULJQRULQJWKH$(&WHVWLQH[FOXVLYLW\
UHEDWHVZKLOHUHO\LQJRQLWIRURWKHUH[FOXVLRQDU\
SUDFWLFHVVXFKDVSUHGDWLRQ

2.2 When to use the AEC Test
2IFRXUVHWKLVGRHVQRWPHDQWKDWDQ$(&WHVW
QHHGVWREHFDUULHGRXWLQHYHU\FDVH,QSDUWLFXODU
taking into account all circumstances of the case,
WKHȑQGLQJRIDQLQIULQJHPHQWFDQVDIHO\EH
rejected if it is clear that the practice could not lead
to consumer harm, without it being necessary to
IRUPDOO\FRQGXFWWKH$(&WHVW7KLVFRXOGEHWKH
FDVHIRULQVWDQFHZKHQWKHH[FOXVLYLW\UHEDWHKDV
a very small market coverage, or when the rebate
LWVHOILVUHODWLYHO\OLPLWHG
:KHWKHUWKHFRQYHUVHLHWKDWWKHH[FOXVLYLW\
rebate would be so clearly abusive that there
18 See e.g. Fumagalli and Motta, op. cit. (footnote 11).
19 In fact, the AEC test is relevant for assessing a variety of conducts
ranging from predation to exclusivity rebates, including any form of
price-discrimination among customers linked to buying a certain
number of units over a certain period of time. Of course, practices
that (implicitly) reference rivals may facilitate exclusion by limiting
the proﬁts that an incumbent must sacriﬁce for ensuring exclusion
(e.g. when part of the customer demand is not contestable), or
through other mechanisms (e.g. such contracts may eliminate the
possibility for buyers to over-buy in order to keep the rebate, as detailed in Philippe Choné and Laurent Linnemer, “Nonlinear Pricing
and Exclusion: I. Buyer Opportunism”, Rand Journal of Economics,
vol. 46, issue 2, 2015, p. 217).
20 This was for example the case in the Commission’s Velux case – see
Svend Albaek and Adina Claici, “The Velux case – an in-depth look
at rebates and more”, Competition Policy Newsletter, 2009 – No 2, p.
44.
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LVQRQHHGWRFRQGXFWDQ$(&WHVWWRHVWDEOLVK
infringement – would be true is in my view
GRXEWIXO0D\EHWKHUHEDWHLVVRKLJKDQGWKH
contestable share so low that one can be very
TXLFNO\EHVDWLVȑHGWKDWWKHGRPLQDQWFRPSDQ\
would not pass the test, but this is still carrying out
WKHWHVW)XUWKHUPRUHKDYLQJDODUJHSDUWRIWKH
PDUNHWFRYHUHGZRXOGQRWEHVXȞȑFLHQWWRHVWDEOLVK
FRQFHUQVLIWKHVXFWLRQHȞIHFWRIWKHUHEDWHLVVPDOO
&DQWKH&RPPLVVLRQWKHQȑQGDQLQIULQJHPHQW
ZLWKRXWUHO\LQJRQWKHDVHȞȑFLHQWFRPSHWLWRU
WHVW"+HUH,WKLQNLWLVXVHIXOWRGLVWLQJXLVKWZR
VLWXDWLRQV
)LUVWLIWKH&RPPLVVLRQLVFRQVLGHULQJDWKHRU\
RIKDUPEDVHGRQWKHH[FOXVLRQRIDQDVHȞȑFLHQW
competitor, running such a theory without
UHO\LQJRQDQDVHȞȑFLHQWFRPSHWLWRUWHVWDSSHDUV
particularly risky for the Commission, as it could
HDVLO\EHFKDOOHQJHG LQSDUWLFXODULIWKHGRPLQDQW
FRPSDQ\VXEPLWVLWVRZQ$(&WHVWDVSHUSDUD
RIWKH(&-IntelMXGJPHQW 
2IFRXUVHWKHUHVXOWVRIWKHWHVWPXVWEHVHHQLQ
light of the strength of the evidence, and other
evidence also has to be taken into account, but the
$(&WHVWFDQQRWLQP\YLHZVLPSO\EHLJQRUHGLQ
VXFKDVLWXDWLRQ,QGHHGLIWKH(&- VIntel judgment
has to have any meaning, it is necessary for the
Commission to establish a coherent theory of harm
VKRZLQJWKDWWKHSUDFWLFHH[FOXGHVDQDVHȞȑFLHQW
FRPSHWLWRU&RQGXFWLQJDQ$(&WHVWLVDFULWLFDO
HOHPHQWWRWHVWVXFKDWKHRU\RIKDUP
Second, the Commission may be considering a
WKHRU\RIKDUPWKDWGRHVQRWUHO\RQWKHH[FOXVLRQ
RIDQDVHȞȑFLHQWFRPSHWLWRU$OWKRXJKWKH$(&
test is not determinant for such a theory of harm,
it still provides useful information for assessing
WKHLQYHVWLJDWHGSUDFWLFH)RUH[DPSOHLIWKH
dominant company prices above cost, one would
need to establish why the rival cannot counter
WKHGRPLQDQWFRPSDQ\ VRȞIHU)XUWKHUPRUHRQH
can wonder whether the Commission should run
such theories of harm, especially given the strong
DVHȞȑFLHQWFRPSHWLWRUSULQFLSOHVHWIRUWKLQWKH
(&-IntelMXGJPHQW$WWKHYHU\OHDVWWKHVWDQGDUG
of proof that the Commission would need to meet
to establish such a theory of harm should be very
KLJK
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3. Some Practical Implications for the AEC
Test
3.1 The importance of contemporaneous
evidence
'RPLQDQWFRPSDQLHVZRXOGEHZHOODGYLVHGWR
FRQGXFWDQDVHȞȑFLHQWFRPSHWLWRUWHVWDWWKHWLPH
WKH\DUHFRQVLGHULQJRȞIHULQJDQH[FOXVLYLW\UHEDWH
UDWKHUWKDQRQO\ODWHURQLQWKHFRQWH[WRIDQ
LQYHVWLJDWLRQ7KLVLVIRUWZRPDLQUHDVRQV
)LUVWFRQGXFWLQJDQ$(&WHVWDVSDUWRIDV\VWHPDWLF
FRPSOLDQFHH[HUFLVHDOORZVGRPLQDQWFRPSDQLHV
to get a good view of the competitive impact of
WKHLUUHEDWHVEHIRUHLPSOHPHQWLQJWKHP)RU
H[DPSOHDUHEDWHWKDWGRHVQRWSDVVWKH$(&WHVW
should be seen as risky from a competitive angle
XQOHVVRWKHUFLUFXPVWDQFHVRIWKHFDVHLQGLFDWH
WKDWH[FOXVLRQRIDQDVHȞȑFLHQWFRPSHWLWRULV
XQOLNHO\HJGXHWRWKHFRYHUDJHRIWKHUHEDWH 
ZKLOHDUHEDWHWKDWFRPIRUWDEO\SDVVHVWKH$(&WHVW
LVPXFKVDIHU VXEMHFWWRWKHFRQVLGHUDWLRQVEHORZ 
7KHWHVWWKHUHIRUHSURYLGHVXVHIXODFWLRQDEOH
LQIRUPDWLRQIRUGRPLQDQWFRPSDQLHV
Second, the Commission is likely to give more
ZHLJKWWRDQ$(&WHVWFRQGXFWHGin tempore non
suspecto than to a test conducted solely as part
of the dominant company's defence during an
LQYHVWLJDWLRQ

GRVR,I4XDOFRPPKDGSHUIRUPHGDQ$(&WHVW
before granting the rebate, it might have been
PRUHGLȞȑFXOWIRUWKH&RPPLVVLRQWRGLVFDUGVXFK
contemporaneous evidence – at least Qualcomm
would then have been able to bring contemporary
HYLGHQFHSODFLQJ$SSOH VGRFXPHQWVLQFRQWH[W
2IFRXUVHZKDWVKRXOGXOWLPDWHO\PDWWHULVQRW
when an analysis was conducted, but whether it is
sound)XUWKHUPRUHRQHVKRXOGQRWHWKDWLQWHUQDO
documents from a customer suggesting that it is
not using a competitor because the cost of losing
DQH[FOXVLYLW\UHEDWHLVWRRKLJKGRHVQRWSURYLGH
HYLGHQFHWKDWWKHH[FOXVLYLW\UHEDWHH[FOXGHVDQ
DVHȞȑFLHQWFRPSHWLWRU$FXVWRPHU VLQWHUQDO
documents would provide relevant information
UHJDUGLQJWKHH[FOXVLRQRIDVHȞȑFLHQWFRPSHWLWRUV
RQO\LIL WKHRȞIHUE\WKHFRPSHWLWRULVDWFRVWLL 
the competitor has the same costs or lower costs
WKDQWKHGRPLQDQWȑUPDQGLLL WKHRȞIHULVIRUWKH
FRQWHVWDEOHVKDUHRIWKHGHPDQG
+RZHYHUJLYHQWKH&RPPLVVLRQ VDSSDUHQW
reluctance of fully applying the learning from
Intel, any practical possibility of reinforcing the
FUHGLELOLW\RIWKH$(&WHVWLVXVHIXO&RQGXFWLQJ
the test early means that it is used as a decision
WRROUDWKHUWKDQDVDMXVWLȑFDWLRQGXULQJWKH
SURFHHGLQJVZKLFKPDNHVLWPRUHGLȞȑFXOWIRUWKH
&RPPLVVLRQWRLJQRUH

3.2 The non-contestable share of demand

7KH&RPPLVVLRQLVOLNHO\
to give more weight to an
$(&WHVWFRQGXFWHG
in tempore non suspecto
)RULQVWDQFHWKH&RPPLVVLRQUHMHFWHGWKH$(&WHVW
conducted by Qualcomm during the investigation
DQGUHOLHGLQVWHDGRQ$SSOH VLQWHUQDOGRFXPHQWV
VXJJHVWLQJWKDW$SSOHJDYHVHULRXVFRQVLGHUDWLRQ
to switching part of its supplies to Intel, and that
4XDOFRPP VH[FOXVLYLW\FRQGLWLRQZDVDPDWHULDO
IDFWRUZK\$SSOHKDGXOWLPDWHO\GHFLGHGQRWWR

/HYHUDJLQJDQRQFRQWHVWDEOHVKDUHRID
FXVWRPHU VGHPDQGWRH[FOXGHDFRPSHWLWRU
on the contestable share is a key mechanism
WKURXJKZKLFKH[FOXVLRQDU\DEXVHFDQWDNHSODFH
,QWKHSUHVHQFHRIDQRQFRQWHVWDEOHVKDUHWKH
competitor can only bid for part of the customer's
EXVLQHVV%\PDNLQJWKHHȞIHFWLYHSULFHRQWKLV
contestable share too low for a competitor to
HQWHUWKHLQFXPEHQWFDQH[FOXGHDQDVHȞȑFLHQW
FRPSHWLWRU6XFKDVWUDWHJ\ZRXOGEHSDUWLFXODUO\
interesting for a dominant company if the
competitor could later develop and challenge the
GRPLQDQWFRPSDQ\DOVRRQWKHQRQFRQWHVWDEOH
VKDUHRILWVGHPDQG

21 European Commission’s press release of 24 January 2018.
22 Conversely, in the absence of a non-contestable part of the customer’s demand, an entrant could compete for the entire customer
business, and hence the dominant company’s exclusivity rebate
would have no anticompetitive eﬀect.
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7KXVNQRZLQJKRZELJWKHFRQWHVWDEOHVKDUHLVLV
FULWLFDOIRUDVVHVVLQJWKHLPSDFWRIDQH[FOXVLYLW\
UHEDWH<HWWKHUHLVTXLWHVRPHXQFHUWDLQW\DVWR
what the contestable share of a customer demand
LVDQGGLȞIHUHQWVWDNHKROGHUVPD\UHDVRQDEO\
WDNHGLYHUJHQWYLHZVRQWKLVGLȞȑFXOWTXHVWLRQ$V
GHWDLOHGLQWKH*XLGDQFH3DSHUWKH&RPPLVVLRQ
should therefore take into account the margin of
HUURUWKDWLVLQKHUHQWWRWKLVW\SHRIH[HUFLVH
)URPDSUDFWLFDOSRLQWRIYLHZLWLVWKXVHVVHQWLDO
to conduct a thorough sensitivity analysis with
UHVSHFWWRWKHQRQFRQWHVWDEOHVKDUHRIWKHPDUNHW
HVVHQWLDOO\FDOFXODWLQJWKH$(&WHVWXQGHUVHYHUDO
SODXVLEOHQRQFRQWHVWDEOHVKDUHK\SRWKHVHV
$VDSRWHQWLDOJXLGHWRFRQVHUYDWLYHO\GHWHUPLQHD
plausible contestable share as part of a compliance
H[HUFLVHRQHPD\IRULQVWDQFHZDQWWRFRQVLGHU
the share that the competitor was able to obtain
ZLWKRWKHUFXVWRPHUV,QFDVHRIDQHZHQWUDQWRQH
PD\ZDQWWRFRQVLGHUWKHVKDUHVWKDW VLPLODUO\
SODFHG FRPSHWLWRUVDUHDEOHWRREWDLQZLWKVLPLODU
FXVWRPHUV7KHVHVKRXOGEHVHHQDVFRQVHUYDWLYH
DSSURDFKHV HYHU\WKLQJEHLQJHTXDO VLQFH
REVHUYHGVKDUHVDUHE\GHȑQLWLRQVPDOOHURUHTXDO
WRWKHVKDUHVWKDWFRXOGSRWHQWLDOO\EHREWDLQHG

seen in light of the strength of economies of scale,
to determine whether a competitor can attain a
VL]HWKDWDOORZVHȞȑFLHQWSURGXFWLRQRQWKHSDUWRI
PDUNHWQRWFRYHUHGE\WKHSUDFWLFH
It is thus in principle not necessary for the practices
to cover the near entirety of the market for
DQWLFRPSHWLWLYHHȞIHFWVWRPDWHULDOLVH,QVRPH
markets, access to key customers may be necessary
IRUDOORZLQJHQWU\E\DVHȞȑFLHQWFRPSHWLWRUV
and a strategy targeting such customers may
EHVXȞȑFLHQWWRGHWHUVXFKHQWU\7KHGRPLQDQW
FRPSDQ\FRXOGWKXVDSSO\DǘGLYLGHDQGFRQTXHUǙ
strategy, consisting in pricing below cost for some
critical customers to deter entry, and recouping
these losses by charging higher prices to remaining
FXVWRPHUV ZKLFKZRXOGQRWEHVXȞȑFLHQWWRWULJJHU
HQWU\E\WKHPVHOYHV 
2IFRXUVHLQVRPHPDUNHWVNH\FXVWRPHUVPD\
be large enough in themselves to justify entry – in
VXFKDFDVHWKHQHZDVHȞȑFLHQWHQWUDQWVKRXOGLQ
principle be able to compete for this customer and
UHSOLFDWHWKHGRPLQDQWȑUP VRȞIHUH[FHSWSRVVLEO\
LQVSHFLȑFFLUFXPVWDQFHV HJZKHQSDUWRIWKLV
FXVWRPHU VGHPDQGLVQRQFRQWHVWDEOH 

3.3 Key Customers
In its IntelMXGJPHQWWKH(&-LQGLFDWHVWKDWRQHRI
the factors that the Commission should analyse is
the share of the market covered by the challenged
SUDFWLFH While it is clear that a rebate that would
only cover a tiny part of the market would not be
VXȞȑFLHQWWROHDGWRDQWLFRPSHWLWLYHHȞIHFWVZKDW
should in practice be the threshold for potential
DQWLFRPSHWLWLYHHȞIHFWVWRPDWHULDOLVH"

$ORRVHLQWHUSUHWDWLRQRI
what constitutes an
DVHȞȑFLHQWFRPSHWLWRU
ZRXOGEHPLVJXLGHG

7KHJXLGLQJSULQFLSOHVKRXOGEHWRFRQVLGHU
whether the market coverage is large enough for
GHWHUULQJHQWU\E\DQDVHȞȑFLHQWFRPSHWLWRU RU
IRUSUHYHQWLQJWKHGHYHORSPHQWRIDQH[LVWLQJ
DVHȞȑFLHQWFRPSHWLWRU +HQFHWKHUHVSRQVHLV
GHȑQLWHO\FDVHVSHFLȑFDVLWZLOOGHSHQGRQWKH
SURȑWDELOLW\RIHQWU\RQWKHSDUWRIWKHPDUNHWQRW
covered by the practices, which in turn depends
RQWKHVL]HRIWKHPDUNHWDQGWKHPDUJLQVWKDWFDQ
EHDFKLHYHGZLWKWKHUHPDLQLQJFXVWRPHUV7KHVH
PXVWEHVXȞȑFLHQWIRUWKHHQWUDQWWRFRYHULWVȑ[HG
FRVWRIHQWU\,QDGGLWLRQPDUNHWFRYHUDJHKDVWREH

In its Qualcomm decision, the Commission
FRQVLGHUHGWKDWH[FOXVLYLW\UHEDWHVZLWK$SSOH
which represented one third of the market
DSSUR[LPDWHO\ZHUHVXȞȑFLHQWWROHDGWR
DQWLFRPSHWLWLYHHȞIHFWV:KLOHWKH&RPPLVVLRQ
FRQVLGHUHGWKDW$SSOHLVVXFKDNH\FXVWRPHUWKDW
LWVLQȠOXHQFHH[WHQGVEH\RQGLWVPDUNHWVL]H HJ
EHFDXVHWKHUHSXWDWLRQDOLPSDFWRIEHLQJDQ$SSOH
supplier may allow an entrant to gain additional

23 Guidance Paper, para 41.
24 ECJ Intel judgment, para. 139.
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25 Another reason why the dominant undertaking may compete
aggressively for key customers is if such customers would have the
ability to self-supply.
26 European Commission’s press release of 24 January 2018.
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FOLHQWV LWLVQRWVRFOHDUZK\WKHUHPDLQLQJWZR
WKLUGVRIWKHPDUNHWXQDȞIHFWHGE\WKHSUDFWLFHV
ZRXOGQRWEHVXȞȑFLHQWWRDOORZHQWU\E\DQDV
HȞȑFLHQWFRPSHWLWRU(YHQLIWKHEHKDYLRXURIWKH
GRPLQDQWFRPSDQ\IDLOHGWKH$(&WHVWIRUDNH\
customer, establishing a theory of harm based on
DQWLFRPSHWLWLYHIRUHFORVXUHUHTXLUHVDGGUHVVLQJ
WKLVTXHVWLRQ
7KHPDLQSUDFWLFDOOHVVRQLVWKDWRQHVKRXOGEH
SDUWLFXODUO\FDUHIXOZKHQFRQVLGHULQJH[FOXVLYLW\
rebates to key customers, as the Commission may
consider that the importance of these customers
IRUWKHLPSOHPHQWDWLRQRIDQH[FOXVLRQDU\VWUDWHJ\
PD\H[WHQGEH\RQGWKHLUPDUNHWVKDUHV7KH
Commission may assess this importance in both a
VWDWLFDQGDG\QDPLFVHQVHLHZLWKUHVSHFWWRWKH
suppliers’ capability to innovate and develop into
DQHȞIHFWLYHFRPSHWLWRUFRPLQJIRUZDUG

3.4 Duration
In principle, dominant companies should be
ZHOODGYLVHGWRNHHSWKHGXUDWLRQRIH[FOXVLYLW\
DJUHHPHQWVDVOLPLWHGDVSRVVLEOH7KLVLV
EHFDXVHLIVXFKH[FOXVLYLW\LVWRRORQJLWPD\
in some instances limit competitor's ability to
FRPSHWHDȻWHUWKHHQGRIH[FOXVLYLW\7KLVPD\EH
WKHFDVHIRUH[DPSOHLISURGXFWLQQRYDWLRQVDUH
introduced incrementally by the current supplier,
DQGLILWLVGLȞȑFXOWWRFRQWLQXHLQQRYDWLQJRQ
WKHVHGLPHQVLRQVZLWKRXWDQH[LVWLQJFXVWRPHU
UHODWLRQVKLS
In its Qualcomm decision, the Commission
considered that the length of the agreement,
ZKLFKVWDUWHGLQDQGZDVUHQHZHGLQ
XQWLOZDVVXȞȑFLHQWIRUWKHȑQGLQJRIDQ
LQIULQJHPHQW6LQFHWKHHQGRIWKHH[FOXVLYLW\
agreement however, Intel has been able to serve a
ODUJHSDUWRI$SSOH VQHHG While the Commission
27 This point is also echoed in the FTC complaint against Qualcomm
(Federal Trade Commission’s Complaint for Equitable Relief, January
17, 2017, para. 129), which considers both potential static and
dynamic eﬀects of being an Apple supplier. Speciﬁcally, the FTC
complaint highlights the following points. First, Apple sells large
volumes of premium handsets that require premium processors
with high margins, which helps a new entrant “achieve a scale of
business that confers research-and-development ﬂexibility”. Second, a
new entrant would learn “from engagement with Apple’s engineering
teams,” “achieves technical validation by demonstrating its ability to
meet Apple’s demanding technical requirements”, and “can ﬁeld-test its
processors through global launches”. Finally, the FTC considers that
“[a] nascent supplier obtains a reputational halo eﬀect from selling to
Apple. This reputational boost may help a supplier win sales at other
OEMs.”
28 Commissioner Vestager’s speech of 25 January 2018 mentions the

takes credit for its decision ensuring Intel is able
WRFRPSHWHIRU$SSOH VVXSSOLHVDWWKHVDPHWLPH
observing Intel being able to supply around half
RI$SSOH VSRVHVTXHVWLRQRQWKHUHOHYDQFHRIWKH
&RPPLVVLRQ VWKHRU\RIKDUP
So while the guiding principle with respect to
WKHOHQJWKRIWKHH[FOXVLYLW\VKRXOGEHZKHWKHU
WKHFRPSHWLWRUFDQVWLOOHȞIHFWLYHO\FRPSHWHLQ
WKHQH[WFRQWUDFWUHQHZDODFDXWLRXVGRPLQDQW
ȑUPPD\ZDQWWROLPLWWKHH[FOXVLYLW\GXUDWLRQ
DVPXFKDVSRVVLEOH+RZHYHUWKHOHQJWKRIWKH
H[FOXVLYLW\VKRXOGQRWEHYLHZHGin abstracto, but
YHU\PXFKGHSHQGVRQWKHVSHFLȑFVRIWKHFDVH
DQGWKHUDWLRQDOHIRUH[FOXVLYLW\)RUH[DPSOHWKH
H[FOXVLYLW\UHEDWHPD\KDYHEHHQDJUHHGEHFDXVH
RIWKHVSHFLȑFLQYHVWPHQWVWKDWWKHVXSSOLHUKDG
WRXQGHUWDNHWRVXSSO\WKHFXVWRPHU$ORQJHU
H[FOXVLYLW\SHULRGPD\EHIXOO\MXVWLȑHGLIQHFHVVDU\
WRUHFRXSWKHFRVWRIVXFKLQYHVWPHQWV

 (QWUDQWVWKDWDUHQRW\HWDVHȞȑFLHQW
7KH*XLGDQFH3DSHUIRUHVHHVWKDWWKH$(&WHVW
VKRXOGEHDSSOLHGLQDG\QDPLFVHQVH7KDWLVLIDQ
HQWUDQWLVMXVWOHVVHȞȑFLHQWDWȑUVWJLYHQLWVOLPLWHG
VFDOHEXWZRXOGRWKHUZLVHEHFRQVLGHUHGDVDV
HȞȑFLHQWZKHQLWUHDFKHVDODUJHUVFDOHWKH$(&
test should not be applied in a narrow sense, but
one should consider whether such a dynamically
DVHȞȑFLHQWFRPSHWLWRUZRXOGEHH[FOXGHGIURP
WKHPDUNHW7KLVGRHVPDNHDORWRIVHQVHDV
one should not allow a dominant company to
take advantage of its economies of scale to kill
competitors that would provide a strong source of
FRPSHWLWLRQGRZQWKHOLQH
2QHSRVVLEOHWHPSWDWLRQKRZHYHUIRUWKH
Commission would be to consider that it can
following: “As it got towards the end of the arrangement with Qualcomm - and as our investigation was going on - Apple did start to use
Intel chips. Reports say that last year, after the end of the arrangement,
Apple got about half its chips from Intel. So without the exclusive deal,
the market has opened up. But consumers would have beneﬁted even
more if that had happened years ago.”
29 At least from a dynamic point of view, Intel not supplying Apple
with LTE baseband chipsets during the infringement period has
not prevented Intel from developing into an eﬀective competitor
able to supply a very signiﬁcant share of Apple’s requirements. And
would an as-eﬃcient competitor able to supply around half of the
customers’ demand not have been able to match Qualcomm’s
oﬀer/compensate Apple for the loss of Qualcomm’s rebate if Apple
switched part of its supplies to Intel?
30 This is of course a diﬀerent issue from the question of the period
that should be taken into account to calculate the as-eﬃcient
competitor test. This question is discussed in the article by Aleksandra and Xavier Boutin included in this symposium.
31 Guidance Paper, para. 24.
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TXLFNO\GLVFKDUJHLWVEXUGHQRISURRIZLWKUHJDUG
WRWKHDVHȞȑFLHQWQDWXUHRIWKHFRPSHWLWRUHJ
by pointing to internal customer documents
KLJKOLJKWLQJWKHVZLWFKLQJFRVWVWKDWH[FOXVLYLW\
rebates create, but without directly assessing
ZKHWKHUWKHUHEDWHVKDGDQH[FOXVLRQDU\HȞIHFWRQ
DVHȞȑFLHQWFRPSHWLWRUV
Such a loose interpretation of what constitutes an
DVHȞȑFLHQWFRPSHWLWRUZRXOGEHPLVJXLGHG,WLV
important to be very restrictive about what one
FRQVLGHUVDVDQDVHȞȑFLHQWFRPSHWLWRU$VHȞȑFLHQW
competitors should include competitors that are
OLNHO\WREHFRPHDVHȞȑFLHQWZKHQWKH\JDLQPRUH
scale, and such a prospect must not be merely
K\SRWKHWLFDO&OHDUHYLGHQFHRQWKHDVHȞȑFLHQW
QDWXUHRIWKHH[FOXGHGFRPSHWLWRUUDWKHUWKDQ
loose considerations, needs to be relied upon to
HVWDEOLVKDQLQIULQJHPHQW2WKHUZLVHWKH(&-
judgment's strong and sound principles would be
GHYRLGRIDQ\PHDQLQJ

4 Conclusions
:KLOHWKH(&-KDVPDGHLWFOHDULQLWVIntel
MXGJPHQWWKDWDUWLFOH7)(8LVQRWPHDQWWR
SURWHFWOHVVHȞȑFLHQWFRPSHWLWRUV'*&RPSHWLWLRQ
so far appears to not fully embrace this view and to
take a somewhat ambivalent position towards the
$(&WHVW:KLOHDSSO\LQJWKH$(&WHVWFRQVLVWHQWO\
DVDOVRVHWIRUWKLQWKH&RPPLVVLRQ V*XLGDQFH
3DSHUZRXOGEHDQLPSRUWDQWGLVFLSOLQLQJ
mechanism for the Commission, it is currently
XQFOHDUZKHQH[DFWO\WKH&RPPLVVLRQFRQVLGHUVLW
QHFHVVDU\WRXVHVXFKDWHVW
3UDFWLFDOO\DQGHYHQLQOLJKWRIWKHVHXQFHUWDLQWLHV
WKH$(&WHVWKDVDORWRIYDOXHIRUGRPLQDQW
FRPSDQLHV6LQFHWKH(&-FRQVLGHUVWKDWLWLV
necessary for the Commission to essentially
FRQGXFWDQHȞIHFWVDQDO\VLVLIWKHGRPLQDQW
company shows that its conduct is not capable of
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IRUHFORVLQJDQDVHȞȑFLHQWFRPSHWLWRURQHVKRXOG
H[SHFWWKDWGRPLQDQWFRPSDQLHVZLOOW\SLFDOO\UXQ
VXFKDWHVWDVSDUWRIWKHLUGHIHQFH DQGWKDWWKH
&RPPLVVLRQDQWLFLSDWLQJWKLVZRXOGDOVREHZHOO
DGYLVHGWRGRVR %XWHYHQPRUHIXQGDPHQWDOO\
I would recommend that dominant companies
DSSO\WKH$(&WHVWDVSDUWRIWKHLUFRPSOLDQFH
SURFHVVEHIRUHJUDQWLQJH[FOXVLYLW\UHEDWHVZKLFK
also make it easier to defend in light of other
contemporaneous evidence reviewed by the
&RPPLVVLRQGXULQJLWVLQYHVWLJDWLRQV
&RQGXFWLQJWKH$(&WHVWLVDQH[HUFLVHWKDW
HFRQRPLFH[SHUWVURXWLQHO\DSSO\ZKHQDGYLVLQJ
GRPLQDQWFRPSDQLHV2IFRXUVHZKLOHWKH
DVVHVVPHQWPD\EHPRUHFRPSOH[LQVRPH
PDUNHWVDQGLGHQWLȑFDWLRQRIWKHUHOHYDQWFRVWV
DQGFRQWHVWDEOHVKDUHVUHTXLUHFDUHIXOHFRQRPLF
consideration and judgment, the test itself
relies on a relatively limited amount of data
and information from the dominant company,
and hence can generally be carried out within a
relatively short timeframe, as part of the test for
a broader anticompetitive foreclosure theory of
KDUP
,QGHHGWKH$(&WHVWVKRXOGEHVHHQDVRQHLQSXW
ZLWKLQDFRKHUHQWH[FOXVLRQDU\WKHRU\RIKDUP
WDNLQJLQWRDFFRXQWDOOFLUFXPVWDQFHVRIWKHFDVH
,QVRPHLQVWDQFHV HJZKHQWKHPDUNHWFRYHUDJH
LVOLPLWHGDQGGRHVQRWFRQFHUQFULWLFDOFXVWRPHUV 
a careful assessment of the facts of the case may
WKXVEHVXȞȑFLHQWWRGLVPLVVWKHSRVVLELOLW\RI
DQWLFRPSHWLWLYHHȞIHFWVZLWKRXWLWEHLQJQHFHVVDU\
WRFRQGXFWDIRUPDO$(&WHVW7KLVLVWUXHQRWRQO\
IRUH[FOXVLYLW\UHEDWHVEXWDOVRIRUDZLGHYDULHW\
of discounts and payments that lead to some form
of price discrimination across customers, which
DUHZLGHVSUHDGDQGRȻWHQHQKDQFHULYDOU\DPRQJ
VXSSOLHUV
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