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The role of the ‘as efficient competitor’ test after the CJEU judgment in Intel

1. Introduction
Intel judgment  provides a strong 

 for the 

remarkable that the Court made very broad 
statements in this regard, making it clear 

judgment, competition on the merits may, by 

to ensure that competitors 

position should remain on the market 3 Intel is by all 

 

1 Judgment of the Court (Grand Chamber) of 6 September 2017, 

Intel Corp. v European Commission, Case C-413/14 P (hereafter “ECJ 

Intel judgment”).

2 In this article, I make a distinction between the “as-efficient com-

petitor principle” and the “as-efficient competitor test”. The “prin-

ciple” is meant to designate the general consideration that article 

102 TFEU is not meant to protect competitors that are less-effi-

cient as the dominant company. The as-efficient competitor test 

is a narrower test aimed at establishing whether an as-efficient 

competitor can effectively match the offer made by the dominant 

company. In the case of loyalty rebates, the as-efficient competitor 

test can be performed by checking whether a company that has 

the same cost structure as the dominant company is able to prof-

itably match the dominant company’s offer, when all rebates that 

the customer would lose in case it switched supplier, are applied to 

the contestable share of the customer’s demand.

3 ECJ Intel judgment, para. 133 and 134.

4 As explained in Assimakis Komninos’s paper in this symposium, 

“Intel: The ECJ Finally Speaks – Time to Listen”, Intel should be seen 

as a programmatic or framework judgment, which pronounces 

Nevertheless the Commission has so far been 
rather ambivalent on how to interpret and 

Intel

clear principles set forth in the judgment, for the 
time being, it does not appear to embrace them 

Intel judgment, 

which the Commission will use “where suitable”, 
and totally ignores the strong endorsement by 

5 

Intel judgment 
gave a remarkably strong endorsement of the 

abuses,  the Commission's ambivalence is in my 
view a missed opportunity for the Commission 

fundamental principles, and leaves the Commission with the op-

portunity and flexibility to use the appropriate tools to apply these 

principles in the context of an effects-based analysis.

5 Nicolas Petit, “The case of the European Commission’s curious 

interpretation of the Intel Judgment”, Competition Law and Policy 

Debate, volume 4, issue 1, February 2018, p. 98.

6 Communication from the Commission: Guidance on its enforce-

ment priorities in applying Article 82 of the EC Treaty to abusive ex-

clusionary conduct by dominant undertakings. OJ C 45, 24.2.2009, 

p. 7–20 (hereafter, the “Guidance Paper”).
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the Commission found that Qualcomm infringed 

by Qualcomm, and to rely instead on internal 

enough without any need for checking whether 

believe that this approach is fully in line with the 
Intel 8

Intel
words, what is the standard under which the 

currently available, the implicit standard that 
the Commission applied in Qualcomm does not 
appear to be very high, since the Commission 
seems to consider that it is entirely in its discretion 

and that it may instead rely on other evidence that 
9

In light of these developments and recent 

7 European Commission’s press release, 24 January 2018, “Antitrust: 

Commission fines Qualcomm €997 million for abuse of dominant 

market position”, IP/18/421 (hereafter, “European Commission’s 

press release of 24 January 2018”).

8 See e.g. Commissioner Vestager’s speech of 25 January 2018, 

“Fairness and competition”, GCLC Annual Conference, Brussels 

(hereafter, “Commissioner Vestager’s speech of 25 January 2018”).

9 In particular, the Commission gave significant weight to internal 

documents from Apple (see European Commission’s press release 

of 24 January 2018).

Test
2.1 The AEC Test is one useful element of a 

broader theory of harm

dominant company cannot match the dominant 

that the conduct is of such magnitude, and market 

on a variety of factors, such as the share of the 
market covered by the practices, the power of 
the incentives provided by the rebates and the 

importance of economies of scale and the intensity 

Intel judgment, 
recent developments in the economic literature 

 In such 
situations, an asymmetry  between the incumbent 

10 Damien Neven, “A structured assessment of rebates contingent 

on exclusivity”, Competition Law and Policy Debate, vol. 1, issue 1, 

February 2015, p.86.

11 For a detailed review of such models, see e.g. Chiara Fumagalli and 

Massimo Motta, “On the Use of Price-cost Tests in Loyalty Discounts 

and Exclusive Dealing Arrangements: Which Implications from 

Economic Theory Should Be Drawn?”, Antitrust Law Journal, Volume 

81, Issue 2, 2017, p. 537.

12 This asymmetry may for instance result from a first-mover advan-

tage of the dominant company (that has already sunk the fixed 

cost of entry) and coordination failure among buyers, or from the 

financial constraints that the new entrant may face. 



75COMPETITION LAW & POLICY DEBATE | VOLUME 4 | ISSUE 2 |  JUNE 2018

SYMPOSIUM : AEC TEST POST-INTEL

constraint on the dominant company, so that the 

my esteemed colleague Steve Salop has proposed 
an alternative approach based on a raising rivals’ 

rebates make it harder for potential entrants 

thereby reducing the competitive pressure on 
the dominant company, which may result in 
higher prices even if the foreclosed competitor 

focus under a raising rivals cost framework is on 
the magnitude of the foreclosure and possible 

argues that “[t]raditional rule of reason and antitrust 

harm from [Conditional Pricing Practices] better and 
more consistently than a price-cost test.”15

13 The AEC test, defined narrowly, is passed when the effective 

price is above the cost of the dominant company. In the case of 

rebates, the effective price is defined as the list price offered by the 

dominant company, minus the rebate that the customer loses by 

switching (where the rebate is applied over the contestable share 

of sales).

14 Steven C. Salop, “The Raising Rivals' Cost Foreclosure Paradigm, 

Conditional Pricing Practices, and the Flawed Incremental Price-

cost Test”, Antitrust Law Journal, Volume 81, Issue 2, 2017, p. 371.

15 See also Derek W. Moore and Joshua D. Wright, “Conditional dis-

counts and the law of exclusive dealing”, George Mason Law Review, 

Vol. 22:5, 2015, p. 1205.

infringement, just as it is with a raising rivals’ cost 

When choosing a rule aimed at providing guidance 

good reason to depart from an approach aimed 
at considering as anticompetitive any conduct 

of situations, even in some instances when the 

analysis without clear rules provides little guidance 

enhances rivalry,

provides a strong disciplining mechanism for the 

investigation every time a complaining competitor 

 Risks 

of anticompetitive conduct, or just the result of 

16 See e.g. Hans Zenger, “Loyalty Rebates and the Competitive Pro-

cess”, Journal of Competition Law & Economics, Vol. 8, No. 4, 2012, pp. 

717-768. For a recent review of the empirical literature on the effect 

of conditional pricing practices, which identifies a range of both 

pro- and anticompetitive outcomes, see Bogdan Genchev and 

Julie Holland Mortimer, “Empirical Evidence on Conditional Pricing 

Practices: A Review” Antitrust Law Journal, Volume 81, Issue 2, 2017, 

p. 343.

17 David H. Autor, David Dorn, Lawrence F. Katz, Christina Patterson, 

and John Van Reenen, “The Fall of the Labor Share and the Rise of 

Superstar Firms”, NBER Working Paper, No. w23396, May 2017.

The as-efficient competitor test: some practical considerations following the ECJ Intel judgment

competitor test provides 
a strong disciplining 
mechanism for the 
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thus seems natural to focus enforcement resources 
on the more harmful conduct, which consists in 

rule that says that rebates can also be considered 

guidance to companies determining their pricing 

practices such as predation,  and a strong 

 In other words, there is no 

2.2  When to use the AEC Test

taking into account all circumstances of the case, 

rejected if it is clear that the practice could not lead 
to consumer harm, without it being necessary to 

a very small market coverage, or when the rebate 
 

rebate would be so clearly abusive that there 

18 See e.g. Fumagalli and Motta, op. cit. (footnote 11).

19 In fact, the AEC test is relevant for assessing a variety of conducts 

ranging from predation to exclusivity rebates, including any form of 

price-discrimination among customers linked to buying a certain 

number of units over a certain period of time. Of course, practices 

that (implicitly) reference rivals may facilitate exclusion by limiting 

the profits that an incumbent must sacrifice for ensuring exclusion 

(e.g. when part of the customer demand is not contestable), or 

through other mechanisms (e.g. such contracts may eliminate the 

possibility for buyers to over-buy in order to keep the rebate, as de-

tailed in Philippe Choné and Laurent Linnemer, “Nonlinear Pricing 

and Exclusion: I. Buyer Opportunism”, Rand Journal of Economics, 

vol. 46, issue 2, 2015, p. 217).  

20 This was for example the case in the Commission’s Velux case – see 

Svend Albaek and Adina Claici, “The Velux case – an in-depth look 

at rebates and more”, Competition Policy Newsletter, 2009 – No 2, p. 

44.

infringement – would be true is in my view 

contestable share so low that one can be very 

would not pass the test, but this is still carrying out 

competitor, running such a theory without 

particularly risky for the Commission, as it could 

Intel

light of the strength of the evidence, and other 
evidence also has to be taken into account, but the 

Intel judgment 
has to have any meaning, it is necessary for the 
Commission to establish a coherent theory of harm 

Second, the Commission may be considering a 

test is not determinant for such a theory of harm, 
it still provides useful information for assessing 

dominant company prices above cost, one would 
need to establish why the rival cannot counter 

can wonder whether the Commission should run 
such theories of harm, especially given the strong 

Intel
of proof that the Commission would need to meet 
to establish such a theory of harm should be very 
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3.  Some Practical Implications for the AEC 
Test

3.1  The importance of contemporaneous 
evidence

to get a good view of the competitive impact of 

should be seen as risky from a competitive angle 

Second, the Commission is likely to give more 
in tempore non 

suspecto than to a test conducted solely as part 
of the dominant company's defence during an 

conducted by Qualcomm during the investigation 

to switching part of its supplies to Intel, and that 

before granting the rebate, it might have been 

contemporaneous evidence – at least Qualcomm 
would then have been able to bring contemporary 

when an analysis was conducted, but whether it is 
sound
documents from a customer suggesting that it is 
not using a competitor because the cost of losing 

documents would provide relevant information 

the competitor has the same costs or lower costs 

reluctance of fully applying the learning from 
Intel, any practical possibility of reinforcing the 

the test early means that it is used as a decision 

3.2  The non-contestable share of demand

on the contestable share is a key mechanism 

competitor can only bid for part of the customer's 

contestable share too low for a competitor to 

interesting for a dominant company if the 
competitor could later develop and challenge the 

21 European Commission’s press release of 24 January 2018.

22 Conversely, in the absence of a non-contestable part of the cus-

tomer’s demand, an entrant could compete for the entire customer 

business, and hence the dominant company’s exclusivity rebate 

would have no anticompetitive effect. 

The as-efficient competitor test: some practical considerations following the ECJ Intel judgment

to give more weight to an 

in tempore non suspecto
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what the contestable share of a customer demand 

should therefore take into account the margin of 

to conduct a thorough sensitivity analysis with 

plausible contestable share as part of a compliance 

the share that the competitor was able to obtain 

3.3  Key Customers
In its Intel
the factors that the Commission should analyse is 
the share of the market covered by the challenged 

 While it is clear that a rebate that would 
only cover a tiny part of the market would not be 

should in practice be the threshold for potential 

whether the market coverage is large enough for 

covered by the practices, which in turn depends 

23 Guidance Paper, para 41.

24 ECJ Intel judgment, para. 139.

seen in light of the strength of economies of scale, 
to determine whether a competitor can attain a 

It is thus in principle not necessary for the practices 
to cover the near entirety of the market for 

markets, access to key customers may be necessary 

and a strategy targeting such customers may 

strategy, consisting in pricing below cost for some 
critical customers to deter entry, and recouping 
these losses by charging higher prices to remaining 

be large enough in themselves to justify entry – in 

principle be able to compete for this customer and 

In its Qualcomm decision, the Commission 

which represented one third of the market 

supplier may allow an entrant to gain additional 

25 Another reason why the dominant undertaking may compete 

aggressively for key customers is if such customers would have the 

ability to self-supply.

26 European Commission’s press release of 24 January 2018.

what constitutes an
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customer, establishing a theory of harm based on 

rebates to key customers, as the Commission may 
consider that the importance of these customers 

Commission may assess this importance in both a 

suppliers’ capability to innovate and develop into 

3.4  Duration
In principle, dominant companies should be 

in some instances limit competitor's ability to 

introduced incrementally by the current supplier, 

In its Qualcomm decision, the Commission 
considered that the length of the agreement, 

agreement however, Intel has been able to serve a 
 While the Commission 

27 This point is also echoed in the FTC complaint against Qualcomm 

(Federal Trade Commission’s Complaint for Equitable Relief, January 

17, 2017, para. 129), which considers both potential static and 

dynamic effects of being an Apple supplier. Specifically, the FTC 

complaint highlights the following points. First, Apple sells large 

volumes of premium handsets that require premium processors 

with high margins, which helps a new entrant “achieve a scale of 

business that confers research-and-development flexibility”. Second, a 

new entrant would learn “from engagement with Apple’s engineering 

teams,” “achieves technical validation by demonstrating its ability to 

meet Apple’s demanding technical requirements”, and “can field-test its 

processors through global launches”. Finally, the FTC considers that 

“[a] nascent supplier obtains a reputational halo effect from selling to 

Apple. This reputational boost may help a supplier win sales at other 

OEMs.” 

28 Commissioner Vestager’s speech of 25 January 2018 mentions the 

takes credit for its decision ensuring Intel is able 

observing Intel being able to supply around half 

 

So while the guiding principle with respect to 

in abstracto, but 

test should not be applied in a narrow sense, but 
one should consider whether such a dynamically 

one should not allow a dominant company to 
take advantage of its economies of scale to kill 
competitors that would provide a strong source of 

Commission would be to consider that it can 

following: “As it got towards the end of the arrangement with Qual-

comm - and as our investigation was going on - Apple did start to use 

Intel chips. Reports say that last year, after the end of the arrangement, 

Apple got about half its chips from Intel. So without the exclusive deal, 

the market has opened up. But consumers would have benefited even 

more if that had happened years ago.”

29 At least from a dynamic point of view, Intel not supplying Apple 

with LTE baseband chipsets during the infringement period has 

not prevented Intel from developing into an effective competitor 

able to supply a very significant share of Apple’s requirements. And 

would an as-efficient competitor able to supply around half of the 

customers’ demand not have been able to match Qualcomm’s 

offer/compensate Apple for the loss of Qualcomm’s rebate if Apple 

switched part of its supplies to Intel?

30 This is of course a different issue from the question of the period 

that should be taken into account to calculate the as-efficient 

competitor test. This question is discussed in the article by Aleksan-

dra and Xavier Boutin included in this symposium.

31 Guidance Paper, para. 24.

The as-efficient competitor test: some practical considerations following the ECJ Intel judgment



COMPETITION LAW & POLICY DEBATE | VOLUME 4 | ISSUE 2 |  JUNE 201880

SYMPOSIUM : AEC TEST POST-INTEL

by pointing to internal customer documents 

rebates create, but without directly assessing 

Such a loose interpretation of what constitutes an 

important to be very restrictive about what one 

competitors should include competitors that are 

scale, and such a prospect must not be merely 

loose considerations, needs to be relied upon to 

judgment's strong and sound principles would be 

4    Conclusions
Intel 

so far appears to not fully embrace this view and to 
take a somewhat ambivalent position towards the 

mechanism for the Commission, it is currently 

necessary for the Commission to essentially 

company shows that its conduct is not capable of 

I would recommend that dominant companies 

also make it easier to defend in light of other 
contemporaneous evidence reviewed by the 

consideration and judgment, the test itself 
relies on a relatively limited amount of data 
and information from the dominant company, 
and hence can generally be carried out within a 
relatively short timeframe, as part of the test for 
a broader anticompetitive foreclosure theory of 

a careful assessment of the facts of the case may 

of discounts and payments that lead to some form 
of price discrimination across customers, which 


